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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

I 

No. 6866. i 

i 

Pulitzer Publishing Company, 

v. 

Federal Communications Commission, 
Star-Times Publishing Company, Intervener. 

BRIEF OF THE APPELLANT. 

— 

INTRODUCTION. 

This is an appeal under Sections 402(b) and (c) of 
the Communications Act of 1934 from an order of th£ 
Broadcast Division of the Federal Communication^ 
Commission dated September 22, 1936, and effective 
on October 6, 1936. j 

The order grants a construction permit to the Stark 
Times Publishing Company, St. Louis, Missouri for a 
new radiobroadcasting station to operate at 1250 kcJ, 
with one kilowatt power, unlimited time. 

The appellant, Pulitzer Publishing Company, licen¬ 
see of station KSD operates on the 550 kc. chan¬ 
nel with a power of 5 kilowatts day, one kilowatt night, 
sharing time with the Evangelical Lutheran Synod of 
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Missouri and Ohio, and Other States, licensee of 
KFUO, operating on the same frequency with one kilo¬ 
watt power until local sunset, 500 watts at night. 
KFUO operates 26 1 /*> hours per week, KSD, the re¬ 
mainder of the time. The studios and transmitter 
equipment of the appellant are located in the downtown 
business district of St. Louis, those of KFUO in Clay¬ 
ton, Missouri, a suburb of St. Louis. 

Station KSD has had a long-pending application filed 
with the commission, dated June 27,1934, almost a year 
and a half prior to the application of the Star-Times 
Publishing Company. The appellant requests full¬ 
time operation on the 550 kc. channel with the resul¬ 
tant deletion of KFUO. 

This appeal has been sued out because the appel¬ 
lant’s station, KSD would be thrown into competition 
with the station of the Star-Times Publishing Com¬ 
pany, and because the commission in granting the ap¬ 
plication to the intervener should have considered all 
the broadcasting facilities within the St. Louis area and 
given the Pulitzer Publishing Company, operator of 
an existing fetation an opportunity to improve and en¬ 
large its facilities. 

The Commission set for hearing, commencing April 
10,1936, before Examiner Hyde the application for the 
use of the 1250 kc. channel, joining as parties respon¬ 
dents the other stations on the same frequency, and 
likewise KSD and KFUO. The latter declined to ap¬ 
pear. KSD filed an answer and participated in the 
hearing. The report of the Examiner, which will be 
found at R. 650-666 recommended a denial of the ap¬ 
plication. The appellant through counsel participated 
in the oral argument before the Commission. The or¬ 
der and decision of the Commission reversed the exam- 
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iner and granted a construction permit to the Starh 
Times Publishing Company. The decision will be found 
at E. 682-691. 


THE FACTS. 

The Pulitzer Publishing Company, a corporation, 
is the owner of the St. Louis Post-Dispatch, a news¬ 
paper which is published daily and Sundays in Si. 
Louis, Missouri. It is the licensee of station KSlj) 
which commenced broadcasting on March 9, 1922. Oji 
May 15, 1923, the Secretary of Commerce assigned t^> 
KSD the 550 kc. channel, and since December, 1924, the 
Evangelical Lutheran Synod of Missouri, Ohio, anjl 
Other States, licensee of KFUO has been operating op 
the same frequency. 1 

The original application of KSD for full time opera¬ 
tion, on the 550 kc. channel, requesting the facilities <^f 
KFUO was filed on June 27, 1934. (R. 703) KFU() 
in the meantime had requested a change in its fre¬ 
quency assignment to the 640 kc. channel. The com¬ 
mission did not hand down its order in the 640 cases 
until May 1, 1936, when it denied the request of 
KFUO to change its frequency. During the pendency 
of the 640 cases, the appellant amended its application 
on two occasions. 2 


1 KFUO was transferred to the 12S0 kc. frequency, sharing time wij:h 
KFVE, now KWK of St. Louis on October 15, 11)27. It was retrans¬ 
ferred to 550 kc. on November 14, 1027. 

2 On May 0, 1935, KSD modified its original application suggesting 
that KFUO be assigned to the 1010 kc. frequency. (R. 705) Sinte 
the latter station did not approve of this channel, and because the ne¬ 
gotiations were unsuccessful, KSD rcfilcd its original application for 
full time operation on the 550 kc. channel in September, 1935. Thjis 
amendment to the application and its subsequent withdrawal does nlot 
affect the substantial rights or substance of the original petition fil^d 
on June 24, 1934. Be Beverly Gibson ci al. Doing Business As Cali¬ 
fornia Nevada Stages. (Calif.) P. U. R. 1926A S2G, 833. 


I 

| 

I 
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On February 3, 1936, the Commission set down for 
hearing KSD’s application, requesting the facilities of 
KFUO. The hearing was conducted on September 4, 
and 5, 1936. KFUO had likewise petitioned the com¬ 
mission for increased hours of operation on the 550 kc. 
frequency. The report of the examiner and the order 

and decision of the commission were held in abeyance 

* 

until KFUO presented its case, which was heard on 
May 10 and 11, 1937. The commission has not yet 
rendered a report or decision. Oral argument will take 
Ijlace November 18, 1937. 

In the meantime, the Star-Chronicle Company (R. 
44), later amended to the Star-Times Publishing Com¬ 
pany (R. 64), applied for a construction permit on 
the 1250 kc. channel in St. Louis on November 2, 1935. 
(R. 53.) About a month later the Missouri Broadcast¬ 
ing Corporation, on December 5,1935, likewise hied for 
a construction permit for the same frequency. In the 
Notice of Applications Designated For Hearing of the 
conflicting applications sent to KSD as a party re¬ 
spondent in the case the Commission designated as an 
issue the pending applications from that zone, for it 
stated: 

4 4 4. Because of the pendency of other applica¬ 
tions from the same state and zone.” (R. 32, 33, 
72.) 


The appellant in its Answers to the Appearances and 
Statements of Desire to be Heard and Facts to be 
Proved at the Hearing said: 

“That the granting of this application will ag¬ 
grieve and adversely affect the rights of the Pulit¬ 
zer Publishing Company and will prohibit that 
station and all other stations in St. Louis from 
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rendering the high type of service, they now carry 
on in the community.” (R. 42, 84, 85.) 

i 

Counsel for the appellant at the hearing strenuously 
argued that in disposing of the conflicting applications 
for the 1250 kc. frequency, the long pending application 
of KSD for full time operation should be considered 
and that the broadcasting set-up in St. Louis would nht 
be adequately solved unless it were so considered, (it. 
89, 135, 307) At the hearing appellant by counsel in¬ 
terrogated witnesses and introduced a limited amouiit 
of testimony. (R. 306 ff.) The record discloses th^t 
the examiner and counsel for the commission gave ho * 
consideration whatsoever to the claim of KSD. Thbs 
in the interrogation of Mr. Stuart Chambers a wit¬ 
ness called on behalf of KSD, it is stated (R. 307): | 

“The Examiner: If it were just a matter of a 
question or two I should permit it, so that yob 
could bring it to the commission’s attention, bht 
at the same time I can not allow you to extend this 
record into another case if it means any substab- 
■ tial examination. 

Mr. Webster: It does not mean more than teb 
minutes of direct testimony. 

The Examiner: All right I will state, though, 
that I doubt that it is material to this particular 
case.” 

The report of the Examiner released July 1,1936 (R. 
651-666), ignored completely the contentions of KSp 
as advanced during the course of the hearing. On 
August 19, 1936, counsel for appellant petitioned tlje 
commission for a postponement of the oral argument 
set for September 10, 1937, until the application of the 
Pulitzer Publishing Company, licensee of KSD fbr 
full time had been decided. The commission denied 

i 

I 
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this request. In the oral argument before the Broad¬ 
cast Division, counsel advanced the same argument as 
it did at the hearings before the Examiner. The deci¬ 
sion of the Broadcast Division, reported in full at R. 
682-691 ignored the contentions of KSD, that no dis¬ 
position could be made of the broadcasting set-up in 
St. Louis without recognizing the long-pending appli¬ 
cation of the appellant. 

ISSUES PRESENTED. 

Although a number of questions are raised, the fol¬ 
lowing four contentions will be advanced: 

1. The Commission erred in granting an application 
to the Star-Times Publishing Company for a new facil¬ 
ity, without at the same time considering and acting 
upon the pending application of KSD for enlargement 
of its facilities and in failing and refusing to consider 
all pending ax)plications for the enlargement of reg¬ 
ular commercial broadcasting service to St. Louis in 
a joint hearing and as part of one problem. 

2. The Commission erred in granting the application 
of the Star-Times Publishing Company, a newcomer 
without having first considered and given the appel¬ 
lant, an existing utility an opportunity to improve and 
enlarge its service. 

3. The action of the Commission in granting the ap¬ 
plication to the Star-Times Publishing Company un¬ 
duly concentrates radiobroadcasting facilities within 
the metropolitan area of St. Louis in direct contraven¬ 
tion of the mandate of the Communications Act of 1934. 

4. The grant of the application to the Star-Times 
Publishing Company violates the rules and regulations 
as promulgated by the Commission, and will result in 
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an uneconomic use of a frequency by rendering inade-j 
quate coverage to St. Louis and its suburbs. 

ARGUMENT. 

1. The order and decision of the Broadcast Division 
are invalid in considering, hearing, and acting upon 
the application of the Star-Times Publishing Company 
to establish a new facility in St. Louis without at the 
same time considering and acting upon the long-pend¬ 
ing application of the appellant to enlarge its present 
facilities, and in failing and refusing to consider all 
pending applications for enlargement of regular coml 
Inercial broadcasting service in St. Louis in a joint 
hearing and as part of one problem. 

The regulatory power of Congress over radio¬ 
broadcasting is specifically derived from the Inter¬ 
state Commerce clause. Federal Communications Acjt 
of 1934, Sections 1 , 2 , 301; Federal Radio Commission 
v. Nelson Brothers Bond and Mortgage Co., 289 U. 
266; General Electric Co. v. Federal Radio Commis¬ 
sion, 58 App. D. C. 386; Berry, Communications by 
Wire and Radio, pp. 4, 5. The controlling principle of 
this regulation is the standard of public interest, coij- 
venience, and necessity which has been i i obviously bor¬ 
rowed’ ’ from public utility legislation. Federal Com¬ 
munications Act of 1934, Section 303 a, f; 307 a; In the 
Matter of the Application of Great Lakes Broadcasting 
Company (Station WENR), Docket 4900, p. 19; WHR 
Broadcasting Co. v. Federal Radio Commission, 
App. D. C. 14. The application of this standard to any 
enterprise renders it a “business affected with a pub¬ 
lic interest,” and especially is this true of broadcast¬ 
ing where the number of frequencies available is se- 
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verely limited. KFKB Broadcasting Ass’n, Inc., v. 
Federal Radio Commission, 60 App. D. C. 79, 81; 
Hamilton, Affection With Public Interest, 39 Yale 
Law Journal, 1089, 1097. Hence the commission has 
recognized that, of necessity, the principles and con¬ 
cepts of public utility law' are peculiarly applicable 
to radio broadcasting. Thus, In the Matter of the 
Application of Great Lakes Broadcasting Company 
(Station WENR), supra, it stated, pp. 18, 19: 

“It is interesting to the commission to realize 
that the principles wrhich have demonstrated their 
validity throughout this experience are, after all, 
not new except in application, and that for the 
most part they rest on the solid ground of the gen¬ 
erally accepted law governing public utilities. 
Perhaps this result might have been foreseen from 
the standard set up by the Radio Act of 1927, for 
the phrase, 4 public interest, convenience, and ne¬ 
cessity’ is obviously borrowed from public utility 
legislation; * * *” 1 (Italics ours) 

The primary purpose of the certificates or licenses 
of public interest, convenience and necessity, 2 is to 
maintain order among utility enterprises operating 
throughout the state or country presumably always 

1 Senator Dill, Manager for the bill, in discussing the meaning of 
the term, 4 ‘public interest, convenience and necessity” of the Confer¬ 
ence Report H. R. 9971 on the floor of the Senate said: 

“In this proposed law, however, we have laid down a basic prin¬ 
ciple—namely the principle of public interest, convenience, and 
necessity—which is the general legal phrase used regarding all pub¬ 
lic utilities engaged in interstate commerce.” Cong. Rec., Vol. 68, 
Part 3, p. 3027. 

2 “ In the state utility laws the phrase takes a variety of forms: 
“public convenience and necessity” (New York); “public conveni¬ 
ence and necessity” (Massachusetts, Illinois and Ohio); “necessary or 
proper for the service accommodation, convenience or safety of the 
public” (Pennsylvania) etc. Caldwell , The Standard of Public Inter¬ 
est, Convenience or Necessity as Used in the Radio Act of 1927 , 1 Air 
Law Review pp. 295, 305. 



with reference to the criterion of public interest. Buck 
v. Kuykendall, Director of Public Works of the State 
of Washington, 267 U. S. 307, 315; Hall, Certificate§ 
of Convenience and Necessity, 28 Michigan Law Re)- 
view, 107, 10S. To effectuate this purpose, the conri 
missions and the courts have recognized that a utility 
is an intimately related unit of a broad comprehensive 
system which is furnishing its facilities to the coim 
munity, nation and country. In other v T ords the pub¬ 
lic interest, convenience and necessity require the com¬ 
bined use of all the agencies rendering a similar ser¬ 
vice in order that they may more effectively serve thp 
public. 

This principle has been recognized by Congress in 
the Transportation Act of 1920, which introduced ^ 
new purpose, the maintenance and insurance of a 
nation-wide, adequate raihvay system. Texas and Pa¬ 
cific Railway Company v. Gulf, Colorado & Santa i'je 
Railway Company, 270 U. S. 266, 277; The New Eng¬ 
land Divisions Case, 261 U. S. 184. See also Con¬ 
struction of Branches By Pittsburgh, Lisbon & West¬ 
ern Railroad Company, 150 I. C. C. 43. 

The same principle has been expressed in the Com¬ 
munications Act of 1934, for Section 1 states: 

I 

“For the purpose of regulating interstate arid 
foreign commerce in communication by wire arid 
radio so as to make available, so for as possible, 
to all the people of the United States a rapid, ef¬ 
ficient, nation-wide and world-wide wire and radio 
communication service with adequate facili¬ 
ties.’ y . . . 


_ i 

The assertion of this doctrine has prompted the 
courts to recognize that a broadcasting station is brit 
a unit of an integrated system. 
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“But the Commission must take into consideration 
the public convenience, interest and necessity of the 
entire country of which appellant’s station and its ser¬ 
vice area are but a part.” Durham Life Insurance 
Company v. Federal Radio Commission, 60 App. D. C. 
375, 378; Chicago Federation of Labor v. Federal 
Radio Commission, 59 App. D. C. 333, 335; City of New 
York v. Federal Radio Commission, 59 App. D. C. 129, 
130. Especially is this true of broadcasting because 
the number of available frequencies is limited and they 
are so interrelated, that none can be considered wholly 
without reference to the others. 

This interrelationship among utilities has prompted 
the courts to recognize that under certificates of neces¬ 
sity the utilities have both rights and obligations; the 
right to operate and be protected against competition 
with like undertakings and the obligations to fulfill the 
conditions prescribed in the certificate. Buck v. Kuy¬ 
kendall, Director of Public Works of the State of 
Washington, supra; Hall, Certificates of Convenience 

i 

and Necessity, supra, pp. 107, 108; Re Wells R. 
Streeper (Utah) P. U. R. 1924 B 392. 

The issue presented is the definition of these rights 
and obligations. 

Since the phrase, “public interest, convenience, and 
necessity” is a recent development of public utility law, 
the courts have proceeded cautiously in defining its 
rights and obligations. Lilienthal and Rosenbaum in 
Motor Carrier Regulation by Certificates of Necessity 
and Convenience, 36 Yale Law Journal, pp. 163, 169, 
170,171, in commenting on this have stated: 

“In the meager light which the courts have shed 
upon the legal position of the certificate of con¬ 
venience and necessity, it seems to be revealed as 



sui generis, standing somewhere between a fran T 
chise on the one extreme and a mere license on thd 
other. . . . 

4 ‘Somewhere between these two extremes of aiji 
inviolable right and a mere permission, stands th^ 
certificate of convenience and necessity. It seem^ 
safe to prophecy that as the bus companies bel- 
come more and more stable, their investment 
greater, 1 their service more regular and theif 
goodwill highly important, certificates will come t^) 
be treated in most respects as rights of substance. 
. . . The decisions certainly indicate a rapid trenjl 
in that direction. ’ ’ 


See Public Utilities Commission of Utahv. GarvilocT\, 

54 Utah 406; In Re Yakima—Northern Stages Incor¬ 
porated (Wash.) P. U. R. 1925 C. 220; Colonial MotoY 
Coach Corporation v. City of Oswego, 126 Misc. Re$. 

829; Willis, Respondent v. Buck, et al., Appellants , 8t 
Mont. 472; Citizens Coach Company, appellant v. Can\- 
den Horse Railroad Company, respondents, 33 N. 
Eq. 267; Re Frank J. Sullivan, et al. (Nev.) P. U. 
1922 C. 731. 

This is particularly applicable to the radiobroadcast¬ 
ing industry whose phenomenal growth has been amaz¬ 
ing since its inception in 1920. 1 

The Supreme Court of the United States in Federal 
Radio Commission v. Nelson Brothers Bond and Mort¬ 
gage Co., supra, p. 285, has likewise recognized the 
existence of some rights which a broadcasting statidn 
may possess, for 

“In granting licenses the Commission is re¬ 
quired to act ‘as public convenience, interest 4>r 


i Over 40 million dollars are invested in broadcasting stations apd 
equipment The total volume of ‘business for 1936 has been estimated (at 
$107,550,886. 81 Cong. Iiec. March 17, p. 2999; May 20, p. 6361; 

Broadcasting , 19S7 Year Boole , p. 23. 
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necessity requires/ This criterion is not to be in¬ 
terpreted as setting up a standard so indefinite 
as to confer an unlimited power. Compare N. Y. 
Central Securities Co. v. United States, 287 U. S. 
12, 24. This requirement is to be interpreted by 
its context, bv the nature of radio transmission 
and reception, by the scope, character and quality 
of services, and, where an equitable adjustment 
between states is in view, bv the relative advan- 
tages in service which will be enjoyed by the pub¬ 
lic through the distribution of facilities. In mak¬ 
ing such mi adjustment the equities of existing 
stations undoubtedly demand consideration . They 
are not to be the victims of official favoritism/’ 
* * * (Italics ours.) 

See also Chicago Federation of Labor v. Federal 
Radio Commission, 59 App. D. C. 333, 334. 

The existence of these rights and obligations, inher¬ 
ent in the standard of public convenience and neces¬ 
sity, have prompted the legislature to specify certain 
factors which the commissions and the courts must 
consider in the issuance of licenses and certificates. 

This principle has been incorporated in the statutes 
of several states, that in the interpretation of the 
standard of public interest, convenience, and neces¬ 
sity, the commission must not only consider the pres¬ 
ent, but the future public convenience and necessity. 
Thus the Idaho Legislature in 3 Idaho Code Anno¬ 
tated (1932) Title 59, ch. 4, secs. 59-526 has stated: 

“No street railroad corporation, gas corpora¬ 
tion, electrical corporation, telephone corporation 
or water corporation, shall henceforth begin the 
construction of a street railroad, or of a line, plant, 
or system, or of any extension of such street rail¬ 
road, or line plant, or system, without first having 
obtained from the commission a certificate that 
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the present or future public convenience and ne\ 
cessity require or will require such construction.’: 
* * * (Italics ours.) 

To the same effect are the statutes of the following 
states. Compiled Laws of Colorado (1921) ch. 46, secj. 
2946 (Laws of Colo. 1917, p. 418, sec. 1); Revised Stat[ 
utes of Arizona (1913), Title 9, ch. 11, sec. 2326(a)j. 
Codes, Laws and Constitutional Amendments of Cali¬ 
fornia, 1933, Supplement by Leering*, Title 464, Act 
6386, $50 (a); Wyoming Revised Statutes (1931) An¬ 
notated ch. 94, secs. 94-145; West Virginia Code of 
1932 , Annotated ch. 17, art. 6, sec. 1489. 

Section 214 (a) of Title II, of the Communications 
Act of 1934 , relating to telephone and telegraph coni- 
panies states: 

“No carrier shall undertake the construction of 
a new line or of an extension of any line * * * untfi 
there shall first have been obtained from the corr)- 
mission a certificate that the present or future pub¬ 
lic convenience and necessity require or will re¬ 
quire the construction, or operation, or construc¬ 
tion and operation, of such additional or extendqd 
line. ’ ’ 


The Interstate Commerce Commission must likewise 
consider the “present or future public convenience arid 
necessity” in the extension or abandonment of lines. 
Transportation Act of Feb. 28 , 1920 , c. 91, § 402, 4l 
Stat. 477; 49 U. S. C. A., $ 1, par. (18). j 

Even where the statute says nothing expressly about 
the future convenience and necessity, the commissions 
have been held to have jurisdiction to consider this as 
well as the present. Hall Certificates of Convenience 
and Necessity, supra, p. 278. In C. Roy Campbell et 
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al., v. The Illinois Commerce Commission et al., 334 
Ill., pp. 293, 296, the court said: 

“ * * * The Commerce Commission has a right 
to, and should, look to the future as well as to the 
present situation. Public utilities are expected to 
provide for the public necessities not only today 
but to anticipate for all future developments rea¬ 
sonably to be foreseen. The necessity to be pro¬ 
vided for is not only the existing urgent need but 
the need to be expected in the future, so far as it 
may be anticipated from the development of the 
community, the growth of the industry, the in¬ 
crease in wealth and population and all the ele¬ 
ments to be expected in the progress of a com¬ 
munity. ’’ 

The Wabash, Chester & Western Railroad Company 
v. The Commerce Commission ex rel. The Jefferson 
Southivestern Railroad Company, 309 Ill. 412, 419; The 
Chicago Motor Bus Company v. The Chicago Stage 
Company, 287 Ill. 320, 332; Yelton & McLaughlin as 
Co-partners, Appellants, v. Department of Public 
Works et al .J Respondents, 136 Wash. 445; Northern 
Pacific Railway Company et al., v. Department of Pub¬ 
lic Works, 144 Wash. 47; Re Wells R. Streeper, supra; 
In the Matter of the Application of the Ashton & St. 
Anthony Power Company for a Certificate of Public 
Convenience and Necessity. Report of Public Utili¬ 
ties Commission of Idaho, 1913-1914, pp. 72, 79. 

The Federal Communications Commission has like¬ 
wise recognized the principle of future growth and de¬ 
velopment within the broadcasting industry. See Pre¬ 
liminary Engineering Report to the Broadcast Divi¬ 
sion Concerning the October 5, 1936, Hearing, Docket 
4063, p. 5. Messrs. Craven and Ring have suggested 
increased wattage wherever possible and economic, to 
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all classes of stations in order that they may more effi¬ 
ciently increase their coverage and expand their facili¬ 
ties. See also Pacific Development Radio Co. (Station 
KECA) v. Federal Radio Commission, 60 App. D. C. 
378. 

In providing for the future public convenience and 
necessity, the courts have stated that an existing utilitV 
should be given an opportunity to improve and en¬ 
large its service. In fact an analysis of the decisions 
indicates that the grantee of a franchise, in order to 
render a public service to a community is duty bound tjo 
serve the entire public and to extend its facilities so 
that all the inhabitants of the community may bo 
served. In other words, in considering the future 
needs and growth of a community, an existing utility 
as a matter of right should be given the opportunity to 
expand its public service. This principle is firmly es¬ 
tablished in all phases of public utility regulation, in¬ 
cluding the furnishing of gas, electricity and telephone 
service, and in the field of railway and motor transpor¬ 
tation. The cases w^ell illustrate this: 

The People of the State of New York, ex rel Tie 
Woodhaven Gas Light Company, Appellant, 
v. James F. Deehan , as Street Commissioner 
of the Village of Richmond Hill, Respondent, 
153 N. Y. 528, 533. ! 

Town Line Farmers Independent Telephone 
Company v. Red River Telephone Company 
( Wis .), P. U. R. 1916 F. 211, 216. 

Re Boyceville Telephone Company (TFis.), ]P. 
U. R. 1925 A 398, and Fleetwood and Kui\z- 
town Electric Light, Heat & Power Company 
v. Tipton Electric Light Power Company 
{Penn.), P. U. R. 1924 A 353. 
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The Interstate Commerce Commission has likewise 
established the same principle that before a new appli¬ 
cant be permitted to engage in interstate commerce the 
existing railroad as a matter of right should be given 
a reasonable opportunity to furnish the required facil¬ 
ities and service . . as it has been doing in numer¬ 
ous similar cases and further showing should be made 
herein that the Chesapeake (the existing railroad car¬ 
rier) has failed or refused to avail itself of the oppor¬ 
tunity thus afforded.” Operation Of Lines By Coal 
River <£ Eastern Ry. Co., 94 I. C. C. 389, 397, 398. 

The cases are more numerous in the field of motor 
transportation. The Superior Motor Bus Company 
Appellant v. The Community Motor Bus Company, Ap¬ 
pellee, 320 Ill. 175; West Suburban Transportation 
Company, Appellant v. Chicago & West Towns Rail¬ 
way Company, Appellee, 309 Ill. 87; Bartonville Bus 
Line, Appellant v. Eagle Motor Coach Line, Appellee , 
326 Ill. 200 ^Egyptian Tracis port at ion System, Inc., 
Appellee v. Louisville <& Nashville Railroad Company, 
et ad., Appellants, 321 Ill. 580; Public Service Commis¬ 
sion v. George Weems Williams, Receiver, 166 Md. 277. 

In The Chicago Motor Bus Company, Appellant v. 
The Chicago Stage Company, Appellee, 287 Ill. 320, 
the appellant who had been allowed to operate busses 
throughout the entire city of Chicago with no specified 
route filed a certificate to operate on the South Side 
of the city. The defendant-appellee, a new applicant 
likewise requested the same. The court in reversing 
the decision of the Utilities Commission which had 
granted the certificate to the newcomer, stated, pages 
328, 332: 

“If both were equally capable and the status of 
both was the same there would be no basis for a 



claim that the action of the commission in granting 
a certificate to one of them was unreasonable. But 
it seems obvious to us that in view of the fact that 
appellant had been so long in the field, had spent 
large sums of money in securing the rights to opl 
erate and in developing its business, as against the 
Chicago Stage Company which had just come int<|> 
existence and had spent no money in the enter^ 
prise. The former should in all justice he entitled 
to the preference. . . . 

“As we have before stated, the prior application, 
work and expenditure of money by appellant iiji 
the Chicago field as a matter of fairness and jus¬ 
tice entitled it to the preference over the stagb 
company. ...” (Italics ours) 


The facts of the above case are peculiarly applicable 
to the KSD application for full-time operation. The 
Chicago Motor Bus Company had filed a prior applica¬ 
tion requesting the Commission to expand its present 
facilities in order that it might render a more efficient 
service to the public. The long-pending application o;f 
KSD was filed for the same purpose. And as the coui]t 
stated, 44 as a matter of fairness and justice” it shoulji 
have been preferred. To the same effect is The Statue 
at Relation and To Use of Missouri Pacific Railroad 
Company and Missouri Pacific Transportation Conj- 
pany v. Public Service Commission of Missouri, 327 
Mo. 249. 

The Commission must consider the rights and obliga¬ 
tions of an existing utility and afford it an opportunity 
to enlarge its facilities in order to more adequately 
serve the public. 

The action of the Commission in citing the appellant 
as a party respondent to the proceeding (R. 32, 34, 7^, 
76) is a recognition that a legal interest exists which 
should be protected. Chicago Junction Case, 264 U. S. 
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258, 267; Re Phoenix & Eastern Railroad Company 
et al. (Arizona), P. U. R. 1924C 193, 202. The fact that 
the legal right sought to be protected relates to a dif¬ 
ferent frequency in no way alters the situation. In 
Texas Motor Coaches, Inc. v. Railroad Commission, 
et al. (Court of Civil Appeals of Texas 1931) 41 S. W. 
(2nd) 1074, the appellant was operating a bus-line be¬ 
tween Dallas and Fort Worth. The Commission 
granted a certificate to the appellee to render a similar 
service between the same two communities but over 
different routes. The court, in reversing the Commis¬ 
sion recognized the right of the existing utility to not 
only expand its service, but to protect its interest, for 
it stated, pages 1077, 1078: 

“. . . The mere fact that the permit was granted 
over a different and distinct highway does not de¬ 
stroy appellant’s interest in the matter. The per¬ 
mit was to carry passengers between the same 
cities served by appellant. . . . We think the 
Motor Transportation Act itself recognizes appel¬ 
lant as such a party at interest, in requiring that 
an application for a permit contain, among other 
things, a map, or plat showing not only the route 
proposed but on which shall be delineated the line 
or lines of any existing transportation company or 
companies over the highways serving such terri¬ 
tory. . . . 

* 

We think the clear and necessary implication of 
the act itself is not to limit ‘parties at interest’ so 
those operating on the particular highway in¬ 
volved, but to include those serving the territory 
adjacent, or, as in this case, operating over the 
same termini over different highways. If appel¬ 
lant’s allegations are true, the operation of such 
competitor would be under a permit illegally is¬ 
sued and result to appellant the same as if it were 
operating without a permit. Under the allega- 
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tions made, appellant’s business as a common car^ 
rier, whether its permit be deemed a franchise of 1 
merely a license would obviously be injured by th^ 
South Texas Motor Coaches, Inc. operation, and 
entitled to restrain such operation.” 


Therefore, the action of the Commission in granting 
the application to the Star-Times Publishing Company 
without considering and recognizing the legal interes'; 
of the appellant to extend and enlarge its facilities and 
the pending applications of other facilities within the 
St. Louis area was arbitrary, justifying a reversal of 
its decision. Chicago Junction Case, supra, p. 265. 

Just as in the field of motor carrier and other public 
service regulation, the saturation point can be reached 
in the regulation of broadcasting where it would be 
inadvisable, and unprofitable from the standpoint o:: 
the public interest to allow a new radiobroadcasting 
station within the community. A commission in pass¬ 
ing upon any application for a new facility must ox 
necessity consider the service rendered by the existing 
facilities. It is obvious that the entrance of a new 
utility in the field will curtail and endanger the ser^ 
vice of existing facilities and preclude them from en r 
larging and extending their operations, which, as & 
matter of right, belongs to them. In other words in the 
allocation and distribution of broadcasting facilities 
within the St. Louis area, the Commission should have 
considered and passed upon the long-pending applicap 
tion of KSD for full-time operation and of the equities 
of other stations which would seriously be affected 
through the grant of a construction permit. 

In Joseph H. Fornarotto et al ., Prosecutors v. Board 
of Public Utility Commissioners of New Jersey, Defen¬ 
dant , 105 N. J. L., 28, the court recognized that the pr<}- 
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posed application affected all the existing utilities with¬ 
in the state and would curtail their continued operation 
and expansion in the future. Seaboard Air Line Rail¬ 
way Company, Louisville & Nashville Railroad and the 
Motor Transportation of the South, Petitioners v. A . S. 
Wells, E. S. Matthews and Mamie G. Eaton, Railroad 
Commissioners of the State of Florida, Respondents, 
100 Fla. 1027. 

This Court stated this principle in the Pacific De¬ 
velopment Radio Co. (Station KECA) v. Federal 
Radio Commission supra. The appellant in that case 
requested permission to increase its power. The 
Court in sustaining the decision of the Commission 
which denied the application of the appellant stated 
(p. 379): 

“ .... the granting of this application would 
tend to preclude the granting of other pending ap¬ 
plications for broadcasting facilities in communi¬ 
ties in the state which do not now have adequate 
service.’’ 

To summarize, in the interpretation of the standard 
of public convenience, interest, and necessity, the com¬ 
mission must look to the future and recognize the 
rights of existing utilities to expand and enlarge their 
facilities. A radiobroadcasting station is but an in¬ 
tegral unit of a comprehensive system which is ren¬ 
dering a service to the public. In the distribution and 
allocation of broadcasting facilities within the metro- 
politan area of St. Louis the grant of a new facility 
will affect the rights of all other component parts of 
this comprehensive system, especially the pending ap¬ 
plication for increased hours of operation and the en¬ 
largement of its facilities. The action of the commis- 
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sion in granting the application to the Star-Times Pub¬ 
lishing Company without considering and recognizing 
the rights of existing utilities is arbitrary action, and 
will preclude the existing facilities from rendering a 
more adequate service to the public thru the enlarge¬ 
ment and expansion of facilities. 

2. In refusing to consider the long-pending applica¬ 
tion of the Appellant for increased hours of operation, 
the Commission disregarded a settled principle of law, 
that an established utility must be preferred to a new 
applicant. 

We have previously described the rights and obliga¬ 
tions imposed on public utilities in the interpretation 
of the standard of public interest, convenience, anc. 
necessity. The courts and commissions as a matter 
of right have declared that an existing utility which 
desires to extend its facilities is entitled to be pre¬ 
ferred over a newcomer in the field. Thus Hall in 
Certificates of Convenience and Necessity, supra, pp^ 
283, 285, states: 

4 4 The general rule is that a commission will not 
allow a second utility to enter a field alreadv oc- 
cupied by another similar utility. The rule is qual ¬ 
ified of course, by the requirement that the exist¬ 
ing utility must be giving adequate and satisfacr 
tory service . . 

The first and most important reason for allowing 
the competition of another utility in the field is that 
the existing utility company is giving inadequate and 
unsatisfactory service. 

The rule most often followed, however, is that the 
commission will give the existing utility an opportunity 
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to improve its service before granting permission to 
another to enter the territory. If the company has 
been given an opportunity to furnish better service 
and has not done so, then the applicant will be allowed 
to enter. See Caldwell, the Standard of Public Inter¬ 
est, Convenience or Necessity as Used in the Radio Act 
of 1927, supra, p. 308 tf. 

The following cases are likewise illustrative of this 
principle which has been applied very generally by the 
commissions and the courts: 

“It is in accord with justice and sound business 
economv that the utilitv already in the field be 
given an opportunity to furnish the required serv¬ 
ice. . . and in the absence of a showing that the 
public interest would be better served by granting 
a certificate to an entirely new and competing util¬ 
ity, such certificate should not be granted until it 
be determined whether the utilitv already in the 
field can meet the requirements of public conveni¬ 
ence and necessity’’ Egyptian Transportation 
System Inc., Appellee v. Louisville <& Nashville 
Railroad Company et al, Appellants 321 Ill 580. 

“It is a generally recognized rule that a Com¬ 
mission will not allow a second utility to enter a 
field already occupied by another similar utility. 
This rule is however, well qualified by the require¬ 
ment that the existing utility must be giving ade¬ 
quate and satisfactory service.” Re Northern 
Maine Transportation Company (Maine) 2 P.U. 
R.N.S. 95, 105. ‘ ' 

“It is the policy of the statute that the public 
convenience and necessity can be served by exist¬ 
ing utilities and that additional service be author¬ 
ized only where the service rendered is inadequate 
and cannot or will not be made adequate by the 
existing utility ‘The Scioto Valley Ry. & Power 
Co. v. Public Utilites Commission of Ohio, 115 Ohio 
St. 358 (headnote). 
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See also Superior Motor Bus Company, Appellant 
Community Motor Bus Company, Appellee, 320 Ill. 175i; 
Chicago Railways Company, et al., Appellants v. The 
Commerce Commission, ex rel., The Chicago Moto\ 
Coach Company, Appellee, 336 Ill. 51; Frank W. Win¬ 
ter et al. v. Central Maine Power Company et al. (Me.) 
P.U.R. 1930 A 513; Union Telephone Company v. Tip- 
ton Telephone Company (Ind.) P.U.R. 1933 C 285, 29l|; 
Re E. W. Bennett (Mont.) P.U.R. 1927 C 595, 598; The 
Bartonville Bus Line, Appellant v. The Eagle Motor- 
Coach Line , Appellee, 326 Ill. 200; Cannonball Transit 
Co. v. Sparks Bros. Bus Company et al., 255 Ky. 121; 
Red Diamond Bus Line Company, et al. v. Cannon Ball 
Transportation Company, et al., 233 Ky. 4S2, 484; 
Fleetwood & Kutztown Electric Light, Heat & Powefr 
Company v. Tipton Electric Light & Power Company, 
(Pa.) P.U.R. 1924, A 353; Re Roscoe Electric Com¬ 
pany, (Wis.) P.U.R. 1925, A 176; West Suburban 
Transportation Company, Appellant v. Chicago cp 
West Towns Railway Co., Appellee, 309 Ill. 87; Sep 
Petition of William B. Gray (and cases cited therein) 
(N. Y.) P.U.R. 1916, A 33; Lewis II. Blackledge, et at. 
v. Farmers Independent Telephone Company, et al. 
(Neb.) P.U.R. 1919, D 211, 224; Cincinnati Tractiofi 
Co. v. Public Utilities Commission of Ohio, 112 Ohip 
St. 699; The Central Ohio Transit Co. v. Public Utili¬ 
ties Commission of Ohio, 115 Ohio St. 383; Pennsyl¬ 
vania Rd. Co., et al. v. Public Utilities Commission of 
Ohio 123 Ohio St. 655; The New York Central Rd. Co. 
v. Public Utilities Commission of Ohio, 123 Ohio Si;. 
370; The State at Relation and to Use of Missouri 
Pacific Railroad Company and Missouri Pacific Trans¬ 
portation Company v. Public Service Commission of 
Missouri, 327 Mo. 249, 257; State ex rel., Electric Coni- 




24 


'party of Missouri, Intervener and Appellant v. John 
M. Atkinson et al., 275 Mo. 325. 

The Interstate Commerce Commission has likewise 
recognized that an existing utility is entitled to prefer¬ 
ence over a newcomer. Operation of Lines By Coal 
River & Eastern Ry. Co., 94 I.C.C. 389; Proposed Con¬ 
struction of Line By Imperial Railroad Company, 150 
I.C.C. 274; Missouri-Kansas-Texas R. Co. v. Northern 
Oklahoma Rys., et al., (8 C.C.A. 1928) 25 F(2nd) 689. 

The Commission has likewise recognized the applica¬ 
tion of this principle in broadcasting for it stated In 
The Matter of The Application of Great Lakes Broad¬ 
casting Company. (Station WENK) supra., under the 
heading, Principles Underlying the Evaluation of 
Broadcasting Stations, the following (p. 19): 

“The first important general principle in the 
validity of which the Commission believes is that, 
as between two broadcasting stations with other¬ 
wise equal claims for privileges, the station which 
has the longest record of continuous service has 
the superior right. This is not a doctrine of vested 
rights or an extension of property law to the use 
of the ether; it applies only as between private 
individuals or corporations operating stations 
and not as between either of them and the plenary 
power of the United States to regulate interstate 
commerce.’ ’ 

Obviously the long-pending application of the appel¬ 
lant to increase and enlarge its facilities should as 
a matter of right be entitled to preference over the 
new applicant. KSD has had a long and continuous 
record for meritorious service in the development of 
broadcasting within St. Louis. 
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The basis of the Commission’s decision in granting 
a new facility to the Star-Times Publishing Company 
is predicated on the following: 

“There is a need disclosed on this record for aj 
local service such as that proposed by the Star^ 
Times Publishing Company, which would devote 
its efforts to a large extent to local affairs of thq 
City of St. Louis and to the local problems of the 
citizens.” (R. 690) 

KSD’s past record of meritorious service indicates 
that it has served the local interests of the community. 
The grant of its long-pending application for increase^ 
hours of operation would enable it to more effectively 
render a public service to the community. (R. 309)! 
The station has always been desirous and willing to 
extend its facilities and provide for the local needs of 
the communitv. As this Court stated in Goss vj 
Federal Radio Commission 62 App. D. C. 301, 302. “It 
is common knowledge that many so-called ‘chain sta¬ 
tions’ render an efficient local service.” The action of 
the Commission in refusing to consider KSD’s apj 
plication for an extension of its facilities is tantamount 
to a direct repudiation of the well-established principle 
of public utility law, that an existing facility is entitled 
to preference over a newcomer. 

Analogous to the above is the recognition by tln^ 
courts and commissions of the pioneering activities of 
existing utilities which should entitle them as a mattef 
of right the opportunity to improve their services and 
extend their facilities before granting to a new facility 
the opportunity to enter into the field and reap the 
benefits for which the pioneer has so laboriously striven 
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Thus, in Re Chicago & Northwestern Railway Com¬ 
pany, (Wis.) P.U.R. 1917 A 303, 312, it is stated: 

14 We are however, to take all facts and circum¬ 
stances into consideration, and among other 
things, the pioneering of the Wisconsin and 
Northern Railroad Company north from Shawano, 
and the investment of large sums of money by 
those who built the road for the purpose of de¬ 
veloping the territory at a time when other rail¬ 
roads looked with coldness upon the proposition 

or turned it down entirelv.” 

•> 

The following is also appropriate: 

“ The existing company is the pioneer electric 
company in all the localities in question here. It 
went into these localities and took its chance with 
the growth and development along with other in¬ 
vestments made bv those it served.’’ In the Mat- 
ter of the Application of the Idaho Poiver and 
Light Company for a Certificate of Convenience 
and Necessity and in the Matter of the Application 
of the Clear Lakes Power and Improvement Com¬ 
pany for a Certificate of Convenience and Neces¬ 
sity 2 Reports P.U.C. of Idaho (1914-15) p. 38, 51; 
See also Pacific Gas Electric Co. v. Great West¬ 
ern Poiver Co., 1 Cal. R.C.R. 203, 209, quoted with 
approval in The Matter of the Application of the 
Ashton and St. Anthony Power Company for a 
Certificate of Public Convenience and Necessity 
1 Report of P.U.C. of Idaho (1913-14) p. 72, 80. 
To the same effect are Gilmer v. Public Utilities 
Commission of Utah et al. f 67 Utah 222, 234; Peti¬ 
tion of William B. Gray supra, pp. 41, 42; The 
State at Relation and to Use of Missouri Pacific 
Railroad Company and Missouri Pacific Trans¬ 
portation Company v. Public Service Commission 
of Missouri, 327 Mo. 249, 257. Superior Motor Bus 
Company, Appellant v. Community Bus Company, 
Appellee, supra. 
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It is interesting to note that the Star-Times Pub¬ 
lishing Company was formerly affiliated with WIL,| 
licensee of the Missouri Broadcasting Corporation in 
1924. (R. 296) Furthermore Mr. Roberts, the presi¬ 
dent of the applicant for the new facility, in his capa-' 
city as member and later chairman of the special com¬ 
mittee of the American Newspaper Publishers Asso¬ 
ciation strenuously urged that the newspapers refrain 
from giving any publicity to the programs of broad¬ 
casting stations and disapproved of the press associ¬ 
ations which furnished news to radio stations. (R. 298) 
Evidently his application for a new facility indicates 
a change of viewpoint, and also a desire on his part 
to reap the benefits of a now-developed and growing 
industry. The Star-Times Publishing Company with¬ 
drew from the field of radiobroadcasting when it was 
in its infancy, and when stations operated at a loss. 
Now it seeks the economic rewards of a growing in¬ 
dustry. 

But the Pulitzer Publishing Company through its 
licensee, KSD, has been in broadcasting since 1922.; 
It has pioneered and contributed to the development 
of broadcasting in St. Louis and throughout the coun¬ 
try. Like other stations it sustained losses in the inj 
ception of radiobroadcasting, and it is only within the 
last few years that it has had an opportunity to recoup) 
its losses and secure some financial rewards for it^ 
efforts. (R. 306, ff) Obviously some recognition anc^ 
rights should be given an existing utility which ha^ 
blazed the trail and pioneered in the inception of an| 
industry. Its record of continuous meritorious ser-| 
vice justifies an extension of its facilities in preference 
to a new applicant. Chicago Federation of Labor v. 
Federal Radio Commission , supra; Don Lee Broadcast j 
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ing System v. Federal Communications Commission , 64 
App. D. C. 228. 

3. The failure of the Commission to consider and act 
upon the application of the appellant, and the granting 
of an application to the Star-Times Publishing Com¬ 
pany violated the facilities-distribution section 307 
(b) of the Communications Act of 1934, as amended by 
the Act approved June 5, 1936. 

At the present time there are seven stations located 
within the metropolitan district of St. Louis. They 
include a clear channel station, KMOX, three region¬ 
al^ KWK, and KSD sharing time with KFUO, WEW 
operating on one kilowatt, daytime only, and two local 
stations, WIL and WTMV (R. 316)/ The St. Louis 
Star-Times Publishing Company has recently pur¬ 
chased station KFRU located at Columbia, Missouri, 
about 143 miles distant from St. Louis. 

'When the application of the Star-Times Publishing 
Company was received, section 307 (b), the so-called 
“Davis Amendment” and the quota regulations of the 
Commission (Paragraph 6) were then in effect. The 
quota system was established by the Radio Commis¬ 
sion and continued in effect by the Communications 
Commission whereby the assignable radiobroadcast¬ 
ing facilities were classified in numerical units accord¬ 
ing to power, frequency and hours of operation. 
Quotas of facilities were established for the several 
states pursuant to the provisions of Section 307 (b) 
of the Communications Act of 1934 and a similar pro¬ 
vision of the Radio Act of 1927, which provided that 
the people of all the zones established by the statute 
are entitled to equality of radiobroadcasting service 
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and in order to provide that equality, the Commission 
was to maintain an equal allocation of broadcasting 
facilities to each of the zones and to make a fair and 
equitable allocation of those facilities within each zone 
to the several states according to population. 

The purpose of the Davis Amendment was not only j 
to provide for an equitable distribution of radio facili¬ 
ties throughout the country and within each zone and 
the states located therein, but ivas to prevent the con¬ 
centration of radiobroadcasting facilities within a com¬ 
munity. 

The debates in Congress indicate that the authors j 
of the amendment had this in mind when the bill was j 
passed. Thus Senator Dill, manager of the bill, stated 
that the purpose of the Davis Amendment was to rec¬ 
tify an erroneous interpretation of the law, one which 
had permitted the concentration of radio facilities with¬ 
in a community such as in New York City. 69 Cong. \ 
Rec., Part 5, pp. 5163 ff. and 5293. See also the state-1 
ments of Mr. Davis and Mr. White to the effect that the ! 
first zone and especially New York City had more than 
its proportionate share of broadcasting facilities. 69 
Cong Rec., Part 4, pp. 4563, 4566, 4569. The same was 
applicable to the city of Chicago, Ibid., p. 4573. 

The Federal Radio Commission in its brief in Dur¬ 
ham Life Insurance Company v. Federal Radio Com¬ 
mission, supra, in discussing the purposes and events ! 
leading up to its enactment stated: (pp. 17-18) j 

“Moreover, the problems which confronted the j 
Commission from the moment of its creation were j 
not limited to the number of stations actuallv in | 

•j 

existence. These stations were concentrated in 
the more populous districts of the country and in 
or near metropolitan centers. The reasons for 
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this concentration of facilities were largely eco¬ 
nomical and the same considerations which 
prompted the establishment of stations near cen¬ 
ters of population in the first instance prompted 
further applications for new and additional facili¬ 
ties from the same localities. The net result was 
that a year after the Commission had come into 
existence the situation had not been materially 
altered.’’ 

When the Federal Communications Commission ren¬ 
dered its decision in this case, section 307 (b) had been 
amended to read as follows: 

(b) In considering applications for licenses and 
modifications and renewals thereof, when and in¬ 
sofar as there is a demand for the same, the Com¬ 
mission shall make such distribution of licenses, 
frequencies, hours of operation, and of power 
among the several States and communities so as 
to provide a fair, efficient, and equitable distribu¬ 
tion of radio service to each of same.” Act June 
5, 1936, 49 Stat. L. 1475 . 

The Committee Report on this bill, S. 2243 contained 
the following letter of Hon. Anning S. Prall, Chairman 
of the Federal Communications Commission: 

“With further reference to S. 2243, which was 
introduced by you March 13, 1935, I beg to advise 
that this Commission favors its adoption for the 
following reasons: 

‘ 4 The existing law which S. 2243 seeks to repeal, 
is contrary to natural laws and has resulted in the 
concentration of the use of frequencies in centers 
of population , and the restriction of facilities in 
sparsely populated States, even though interfer¬ 
ence consideration would permit the operation of 
one or more additional stations. Because of the 
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size of the zones provided for by existing law, the 
distribution required by the Davis Amendment 
has resulted in providing ample broadcast service ! 
in small zones and lack of service in large zones, j 
The experience of the Federal Radio Commission j 
and this Commission has proved that the Davis j 
Amendment is very difficult of administration and 
cannot result in an equality of radio broadcasting 
service. 

4 4 This Commission is, therefoi’e, in hearty ac- j 
cord with and favors the passage of S. 2243.’ ’ 
(Italics ours) 80 Cong. Rec., Part 6, p. 6032; see 
also 60 American Bar Assn. Rept., j). 474; Berry, 
Communications by Wire and Radio, pp. 133, 134. 

- 

In other words, the Commission in granting an ap¬ 
plication to the Star-Times Publishing Company has 
expressly contravened and violated the mandate and j 
policy of the Act of June 5, 1936 through an unwar- J 
ranted concentration of facilities within the St. Louis j 
area. Obviously seven stations are capable of supply- J 
ing every need for the community, and had KSD been j 
given the opportunity to extend its facilities, it could j 
have supplied all need for more local service. 

The application of the quota system is indicative of 
the fact that St. Louis is being served by more than 
its share of stations. Under the quota system, the 
State of Missouri was entitled to receive 4.S2 units at 
night; those assigned to it were 5.24, and of that 
amount 3.17 units were located within the St. Louis j 
area. (R. 314) The grant of the application to the 
Star-Times Publishing Company would increase the 
share of St. Louis to 3.67 units. In other words, over 
two-thirds of the nighttime broadcasting facilities of 
the state would be concentrated within St. Louis; dur- j 
ing the day over 50 per cent of the broadcasting facili- | 


32 


ties of the state would be concentrated in St. Louis. 1 

It is well established that an administrative body in 
the exercise of its jurisdiction must be guided by the 
intent of Congress as expressed in the provisions of 
the act, its committee reports and debates on the floor 
of Congress. Hoover, Secretary of Commerce v. In¬ 
tercity Radio Co., Inc., 52 App. D. C. 339, 342; Humph¬ 
rey’s Executor v. United States, 295 U. S. 602; United 
States v. St. Paul, Minneapolis & Manitoba Railway 
Company, et al., 247 U. S. 310, 315, 317, 318. The 
action of the Commission in granting a license to the 
applicant with its resultant effect of unduly concen- 

i 

trating radiobroadcasting facilities within the metro¬ 
politan area of St. Louis is a direct violation of the 
act justifying a reversal of the Commission’s decision. 
An erroneous construction of a statute “may be set 
aside if made to accomplish a purpose not author¬ 
ized”. New England Divisions Case, supra, p. 189; 
Southern Pacific Company v. Interstate Commerce 
Commission, 219 U. S. 433. 

i The day quota unit due the State of Missouri was S.7. That as¬ 
signed was 9.S4. We have included .1 for Station WTMV which was 
assigned to the St. Louis area without regard to the Davis Amendment. 
The addition of .5 for the applicant would make St. Louis have 5.41 
units of all the daytime broadcasting facilities within the State of Mis¬ 
souri. (R. 316) 

The Examiner in commenting on the distribution of facilities within 
Missouri excluding the proposed station stated. (R. 659) 

“These stations, not including WTMV which is located in East St. 
Louis, Illinois, account for approximately one half of the total distribu¬ 
tion of daytime broadcast facilities of the entire State of Missouri and 
approximately 67 per cent of the nighttime distribution. The popula¬ 
tion of St. Louis is less than one fourth that of the State of Missouri.” 

The population of the St. Louis metropolitan area has been given as 
1,293,516 according to the 1930 census. (R. 316) The State of Mis¬ 
souri has a total population of 3,629,367. If we apply the population 
factor, the St. Louis area should only be entitled to less than one third 
of the broadcasting facilities of the state, rather than two thirds night 
and one half day. 
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4. The grant of the application to the Intervenor is 
an uneconomic use of a frequency in that it will cur¬ 
tail existing service on that frequency and render in¬ 
adequate coverage to St. Louis and its suburbs. 

The following* chart tabulates the stations on the 
1250 kc. frequency, their location, operating assign¬ 
ments, geographical separations with respect to St. ! 

I Louis and recommended geographical separations for 
nighttime and daytime conditions from standard tables 
developed by the Engineering Department of the Com- j 
mission. 1 [ 

Geographical 
Separations 
recommended 2 

ion Location Frequency Power Actual Night Day 

\.L Northfield, Minn. 1250 1 kw. night 425 1000 350 

2 y 2 kw. day 

specified hrs limited time 

3N Minneapolis, Minn. 1250 1 kw. night 470 1000 400 

5 kw. day 

specified hrs limited time 

5 Minneapolis, Minn. 1250 1 kw. day and night 470 1000 300 

specified hours 

5U New Orleans, La. 1250 1 kw. day and night 605 1000 I loo 

specified hours 

--- 

EW Newark, N.J. 1250 1 kw. night 870 1000 350 

2% kw. day 

specified hrs limited time 

BI Newark, N. J. 1250 1 kw. night 870 1000 ] 350 

2% kw. day 

specified hrs limited time 


1 The recommended mileage separation tables have been before this | 
Court on numerous occasions. They can be found in the Commission’s 
Statement of Facts and Grounds for Decisions in Westinghouse Electric 
4" Manufacturing Co. v. Federal Radio Commission, Docket No. 5192 of 
Federal Radio Commission, 47 F. (2nd) 415; Courier-Journal $t al. v. j 
Federal Radio Commission, Docket .... of Federal Radio Commission, i 
46 F. (2nd) 614. See also United States v. American Bond Sr Mortgage 
Co., et al., (D. C. Ill. 1929) 31 F. (2nd) 448, 453. 

2 (R. 685) 


i 
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This chart shows less than the adequate geograph¬ 
ical separation for simultaneous nighttime operations; 
there is adequate separation for simultaneous daytime 
operation. 

It is in accord with sound engineering practice, 
which the Commission has approved, that the service 
area of a regional station with one kilowatt power 
should extend outward to its one-millivolt contour line. 
(R. 318) In other words, in order for the proposed sta¬ 
tion to render good service to the suburban dweller, the 
signal 1 emitted by the proposed station (in terms of 
voltage in the receiving set) should be twenty times 
stronger than that of other radio stations on the same 
channel in order to avoid objectionable interference. 
Translated into miles, it means that from the trans¬ 
mitter, the radius of the good service area for the 
suburban district of St. Louis should extend to a dis¬ 
tance of 41 miles. 

However, the calculated interference signal on the 
1250 kc. channel, as determined by reference to empi¬ 
rical formulae would limit the good service area to the 
3.25 millivolt contour line. The radius of the good 
service area would extend for approximately 12 miles. 2 

1 The Federal Communications Commission, its predecessor the Fed¬ 
eral Radio Commission, and the Department of Commerce have con¬ 
ducted field intensity measurement tests in order to ascertain the limits 
of the signal strengths of various stations. The empirical engineering 
standards which the Commission has adopted are the pragmatic result of 
innumerable field intensity measurement tests, Fifth Annual Report of 
Federal Radio Commission (1931), p. 29; Second Annual Report of the 
Federal Communications Commission (1936), p. 35. 

2 The Commission has authorized the use of a directional antenna. 
The purpose of such an antenna is to protect the service area of the 
other stations on the 1250 kc. such as WCAL in Northfield, Minn. If 
the map (R. 548) is examined, it will be seen that the radio waves will 
be emitted from the transmitter site in a butterfly pattern. At some 
localities the 3.25 millivolt contour line will only be IV 2 miles from the 
transmitter, in others it will extend 18 miles. It is believed that 12 
miles represents a fair average. Considering the power utilized by the 
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Actual field intensity measurements were taken with¬ 
in the St. Louis area by both the Star-Times Publish¬ 
ing Company and the Missouri Broadcasting Corpora¬ 
tion. The actual measurements taken by the engineer 
employed by intervener indicate that the service arOg 
would be restricted to the 6.5 millivolt contour line or 
approximately 6 3/5 miles (R. 164). Yet the engineers 
for the competing applicants, after having taken thes^ 
measurements and introduced them into evidence, coni- 
pletely disregarded them and employed the empirical 
standards of the Commission which they said would 
limit the service area of the proposed station to the 3.2j) 
millivolt contour line. (R. 164) 

Concerning the above, the Commission states the fol¬ 
lowing in its decision (R. 686): 

‘ 4 The record indicates that while the service 
areas of either the proposed new station or Sta¬ 
tion WIL operating on 1250 kilocycles with 1 kw. 
would be restricted at night by interference fronji 
other stations operating on the same frequency 
nevertheless either would render service to a large 
population.’ ’ 

In granting the application to the intervener, the 
Commission violated the standards, rules and policies 
which it has itself adopted and applied in many cases. 
Citation to a few cases will illustrate. 

The applicant In the Matter of B.erks Broadcasting 
Company (WEEU) Docket No. 2616, decided July 21 
1936, petitioned for an increase in power. The applin 
cation was denied because the service area of the proj 

other stations on the 1250 kc. channel and their location, it was estii 
mated that the good service area of suburban St. Louis would be limited 
to 12 miles, t. e., the 3.25 millivolt contour line rather than 41 milesJ 
i. e., the one millivolt contour line which is the normally protected area 
of a one kilowatt regional station. (R. 164, 315) 
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posed station would be limited to the 3.5 millivolt per 
meter contour line. In the same case, Station WNAC 
likewise petitioned for an increase in power and it was 
stated that the restriction to the 3.0 millivolt contour 
line was an inefficient and uneconomic use of a fre¬ 
quency. The Commission in its headnotes said: 

“ Existing stations would seriouslv curtail the 
area which applicant would normally be expected 
to serve.” 

In The Matter of the Application of WKBN Broad¬ 
casting Corp. (WKBN) Docket No. 2448, decided June 
12, 1936, the applicant likewise requested an increase 
in power. The Commission in denying this made the 
following pertinent remarks: 

4 ‘However the evidence of the Commission’s 
engineer, which is uncontradicted in the record, is 
that the operation as proposed by the applicant 
under average nighttime conditions would result 
in objectionable interference from Stations WDAF 
and WIP to WKBN, which would he expected to 
limit WKBN’s service to the 4 millivolt per meter 
contour, hence while a grant of this application 
would increase the hours of operation of the sta¬ 
tion, its coverage , as restricted, ivould he much less 
than is reasonably to he expected of regional sta¬ 
tions of this class, and, therefore, such a grant con¬ 
stitutes an uneconomic assignment.” (Italics 
ours) 

Another decision of the Commission, In Re Applica¬ 
tions of Banks of Wabash , Inc. (WBOW), 1 F. C. C. 
pp. 117, 123, 124, merits consideration. The applicant 
filed for a construction permit requesting an increase in 
power. The Commission in refusing the same stated: 
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“The present application of WBOW was filed in 
an endeavor to extend the present service area of 
the station and in this connection it was shown by 
the applicant that the area within a fifty mile ra¬ 
dius from Terre Haute includes a population of 
about 800,000. . . . However, it appears from the 
engineering testimony that the operation of 
WBOW on the assignment and with the power pro¬ 
posed would not extend even the 500 microvolt i 
contour of the station to more than an approxi¬ 
mate 30 mile radius which would include but a 
small part of the area and population desired to be 
served.” 

Applying the law to the facts it is obvious that the 
proposed operation of this station with a coverage lim-! 
ited to the 6.5-millivolt-per-meter contour line 1 or a j 
radius of 6 3/5 miles would not only violate the stand¬ 
ards and policy of the Commission, but would also be a 
wasteful and uneconomic use of a frequency. 

Returning to the decision of the Commission wherein I 
it is stated that the proposed station would render 
service to a large population, the following facts are 
significant in that they deny the Commission’s conten¬ 
tion. (R. 686) 

Under this butterfly radiation pattern produced by 
the directional antenna certain suburban areas will re¬ 
ceive no service whatsoever from the proposed opera¬ 
tion of the station. Residential districts, such as Kirk-1 
wood, Webster Grove, St. Charles, etc. whose popula¬ 
tion is estimated over 178,000 people would receive no 
night service from the operation of this station (R. 

i Mr. Clark, the engineer of the Commission estimated that the pro¬ 
posed station would be restricted to the 3.6 millivolt per meter contour 
line. (R. 315) The adoption of his figures would not alter the picture 
as this restriction is likewise a violation of the rules and regulations of 
the Commission. 
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162). This is equivalent to the population of Knox¬ 
ville, Tennessee, El Paso, Texas, and Tacoma, Wash¬ 
ington. This is added proof that the operation of a 
facility on the 1250 kc. frequency will be uneconomic 
and wasteful. In Re Applications of Banks of Wabash 
(WBOW) supra . 

It is submitted that the proposed operation of a re¬ 
gional station in the St. Louis area contravenes the 
established rules and standards as given by the Com¬ 
mission in other cases, and will result in an uneco¬ 
nomic and wasteful use of a frequency. 

CONCLUSION. 

It is respectfully submitted that since the Commis¬ 
sion in acting upon and considering the application of 
the Star-Times Publishing Company failed to 
sider the long-pending application of the Star Tim^s 
Publishing Company for an extension of its facilities. 
Since the action of the Commission was erroneous as 
a matter of law in granting the application to a new¬ 
comer in preference to an existing utility winch pion¬ 
eered in radiobroadcasting and is desirous of extend¬ 
ing its facilities; 

Since the grant of the application unduly concen¬ 
trates broadcasting facilities within the St. Louis area 
which is in direct contravention to the mandate of the 
act; 

And since the proposed operation of a regional sta¬ 
tion in St. Louis would be an uneconomic and wasteful 
use of a frequency, and would render inadequate cov¬ 
erage to suburban St. Louis, 
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The decision should he reversed and this case re¬ 
manded to the Communications Commission for fur¬ 
ther proceedings in accordance with law. 

Respectfully submitted, 

Paul M. Segal, 

George S. Smith, 

Harry P. Warner, 
Attorneys for the appellant. 
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We have received copies of the foregoing. 

For The Federal Communi¬ 
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In the United States Court of Appeals 
for the ; District of Columbia 


No. 6866 

Pulitzer Publishing Company, appellant 

v . 

Federal Communications Commission ; Star-! 
Times Publishing Company, intervener 


brief on behalf of federal communications 

COMMISSION 


I. STATEMENT 

This appeal is taken under Section 402 (b) and 
(c) of the Communications Act of 1934 (48 Stat.l 
1093) from an order of the Federal Communica¬ 
tions Commission, Broadcast Division, hereinafter j 
for convenience referred to as the “Commission”, 
granting the application of Star-Times Publishing 
Company, hereafter referred to as “Star-Times”, 
for a construction permit to erect and operate a 
new radio broadcast station at St. Louis, Missouri, j 
upon the frequency 1250 kilocycles, with a power 
output of 1,000 watts, and hours of operation un¬ 
limited (R. 1-3; R. 681). 

(i) 


l 
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Appellant, Pulitzer Publishing Company, here¬ 
inafter referred to as “Pulitzer Company”, is the 
owner and operator of an existing radio broadcast 
station in St. Louis, Missouri, known by the call 
letters KSD. This station is assigned the use of 
the frequency 550 kilocycles with a powder output of 
1 kilowatt day, and 5 kilowatts from local sunrise 
to local sunset, sharing time with Station KFUO 
(R. 20-22, erroneously shown on page 21 of Record 
as “XFUO”). 

On August 2,1934, the Pulitzer Company, appel¬ 
lant herein, filed with the Commission an applica¬ 
tion dated June 27,1934, for modification of license, 
to change hours of operation from sharing time 
with KFUO to unlimited time, requesting the fa¬ 
cilities of Radio Station KFUO (R. 703-704). 

Thereafter, and on August 27,1934, the Pulitzer 
Company filed with the Commission an amendment 
to said application for modification of license dated 
August 18, 1934, so as to request the facilities of 
KFUO, contingent upon the granting to KFUO the 
use of another frequency (R. 706-707). 

Meanwhile, Station KFUO had made applica¬ 
tion on August 3, 1934, to be assigned to the fre¬ 
quency 640 kilocycles, which application was de¬ 
pendent upon the granting of other applications, 
all of which were involved in a joint hearing. On 
May 1, 1936, effective June 16, 1936, the Commis¬ 
sion decided the whole matter denying the KFUO 
application* for 640 kilocycles. (See Volume 2, 
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F. C. C. Reports, pp. 656-682, inclusive.) (See 
also Transcript of Record, pp. 62, 63, 64, 336, 337, 
338; No. 6772, Eastland Company v. F. C . C. No. 
6773, Congress Square Hotel Company v. F. C. C .) 

On May 2, 1935, the Pulitzer Company again 
amended its said application for modification of 
license, requesting the facilities of KFIJO and sug¬ 
gesting that this station be assigned to the fre¬ 
quency 1010 kilocycles for operation until local 
sunset (R. 707-708). 

On November 2, 1935, the Star-Chronicle Pub¬ 
lishing Company (afterwards changed to Star- 
Times Publishing Company) filed an application 
for construction permit requesting authority to 
i erect a new radio broadcast station in St. Louis, 
i Missouri, to be assigned the use of the frequency 
i 1250 kilocycles with a power output of 1 kilowatt 
day and night, and hours of operation unlimited 
i (R. 44-54). This application was designated for 
hearing January 10,1936 (R. 72). 

On December 5,1935, the Missouri Broadcasting 
Corporation (Station WIL) filed its application 
for construction permit to erect new equipment 
and change its frequency from 1200 kilocycles to 
1250 kilocycles and increase power from 100 watts 
night, 250 watts day, to 1,000 watts day and night, 
hours of operation unlimited (R. 23-30). On Feb¬ 
ruary 8,1936, this application was designated for 
hearing (R. 31-32). 

Notice of time and place of hearing and issues 
to be determined on the hearing of both the appli- 
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cations of Star-Times and Missouri Broadcasting 
Corporation was given the appellant (R. 32-36; 
and R. 73-77, inclusive). 

On April 3, 1936, the Pulitzer Company again 
filed an amendment to its application for modifica¬ 
tion of license, which was dated April 1,1936, so as 
to request all the facilities of KFUO, with the 
resultant deletion of Radio Station KFUO (R. 90, 
91; R. 707-708). This application as amended 
was, on May 21,1936, designated for hearing. 

Section 104.6 (b) of the Commission’s Rules 
provides: 

Within 25 days of the mailing of the 
notice of hearing as aforesaid, any respond¬ 
ent who desires to participate in the hearing 
shall file with the Commission his answer to 
any such appearance in accordance with 
Rule 105.26. 

Rule 105.26 provides: 

The answer to applicant’s appearance to 
be filed pursuant to rule 104.6 (b) shall con¬ 
form to the requirements set forth in rule 
105.25 with respect to appearance of 
applicant. ' 

Rule 105.25 provides: 

The appearance * * * shall be sub¬ 
scribed and verified by the applicant and 
shall consist of a statement of his desire to 
be heard; and a terse yet complete statement 
in writing of the facts which he expects to 
prove at such hearing . * * * [Italics 
supplied.] 
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Pursuant to the foregoing Rules, the Pulitzer 
Company, appellant herein, filed with the Commis¬ 
sion its Answer to the Appearance of Star-Times 
and stated its desire to be heard, and that at such 
hearing it reserved the right to introduce testimony 
and to cross-examine all witnesses with reference to 
the facts proposed to be proven in the applicant’s 
(Star-Times) Appearance and Statement, and that 
it proposed to prove therefrom the following facts: 

1. That the applicant is not legally, tech¬ 
nically, or otherwise qualified to operate and 
construct the proposed station. 

2• That there is no need for additional 
service in the St. Louis area, the same now 
being served by six broadcast stations. 

3. That the application cannot be granted 
within the purview of section 307 of the 
Communications Act of 1934, and the regu¬ 
lations of the Commission as to quota. 

4. That the granting of this application 
will aggrieve and adversely affect the rights 
of the Pulitzer Publishing Company and 
will prohibit that station and all other sta¬ 
tions in St. Louis from rendering the high 
type of service they now carry on in the 
community. 

5. That the granting of the above-men¬ 
tioned application, even with the use of the 
proposed directional antenna, will interfere 
with the efficient operation of other stations 
operating on the same frequency. 

6. That the service rendered by the appli¬ 
cant will not be satisfactory due to limita- 
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tion from other stations on the same fre¬ 
quency in the St. Louis area. 

7. That the granting of the above-men¬ 
tioned application will not serve the public 
interest, convenience, and necessity. 

8. And such other and further material 
facts as may be pertinent to the issues in 
this matter "(R. 84-85). 

On April 10,1936, the applications of Star-Times 
and Missouri Broadcasting Company were regu¬ 
larly heard before an Examiner duly appointed by 
the Commission, at which time appellant, Pulitzer 
Company, appeared as a respondent and partici¬ 
pated in said hearing (R. 86-650). 1 

The Examiner submitted his report on June 20, 
1936, recommending a denial of both Star-Times 
and Missouri Broadcasting Company (WIL) ap¬ 
plications (R. 651-666). Exceptions were filed by 
both Star-Times and Missouri Broadcasting Com¬ 
pany, to which appellant requested oral argument 
before the Commission, Broadcast Division (R. 

1 “The Examiner. I will ask for the appearances of re¬ 
spondents in this case. * * * KSD ? 

“Mr. Webster. Represented” (R. 88). 

Opening statement by Mr. Webster, counsel for Pulitzer 
Company, Appellant (R. 89, 90, 91). 

Cross-examination by counsel for Pulitzer Company (R. 
105-108, 114, 115, 132-136, 167-169, 183-187, 190, 192, 193, 
194-207, 217, 218, 219, 222, 226, 227, 228, 241-245, 246, 251, 
253, 254, 255, 256, 258, 259, 261, 263, 264, 265, 266, 270-278, 
286, 295-300, 318). 

Direct examination of Pulitzer Company, 306-310. 


680) which was granted and which took place on 
September 10, 1936. 

Thereafter, and on September 22, 1936, upon a j 
consideration of the whole record, the Commission, j 
Broadcast Division, entered its Order, effective 
3:00 A. M., E. S. T., October 6, 1936, denying the 
application of Missouri Broadcasting Company 
(WIL) and granting the application of Star-Times 
(R. 679-691, inclusive). This appeal followed 
(R. 1-3). 

n. THE ISSUES 

We do not agree with appellant’s statement of 
the issues involved in this case. j 

Section 402 (b) of the Communications Act of j 
1934 (48 Stat. 1093) provides: j 

An appeal may be taken, in the manner 
hereinafter provided, from decisions of the 
Commission to the Court of Appeals of the 
District of Columbia in any of the following 
cases: 

| 

(1) By any applicant for a construction 
permit for a radio station, or for a radio sta¬ 
tion license, or for renewal of an existing 
radio station license, or for modification of 
an existing radio station license, whose ap¬ 
plication is refused by the Commission. 

(2) By any other person aggrieved or 

whose interests are adversely affected by any 
decision of the Commission granting or re¬ 
fusing any such application. ! 

16023—37-2 

I 

I 
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Appellant’s application for increased facilities 
on the frequency 550 kilocycles has not been re¬ 
fused. It is still pending. Hence, Section 402 
(b) (1) does not apply. The issue in this case, 
therefore, must be whether or not appellant, either 
because it is an existing licensee or a pending ap¬ 
plicant, is a person “ aggrieved or whose interests 
are adversely affected” by the decision of the Com¬ 
mission granting the application of Star-Times, 
within the purview of said Section 402 (b) (2). 

in. ARGUMENT 

A. Appellant, either as an existing licensee or as a pend¬ 
ing applicant, is not aggrieved or its interests ad¬ 
versely affected by the action of the Commission in 
granting the application of Star-Times 

1. From the standpoint of interference 

There is no conflict between the applications of 
the Pulitzer Company and Star-Times in so far 
as the frequency requested by each is concerned. 
Nor is there any conflict between the Pulitzer Com¬ 
pany (KSD) as an existing licensee and the Star- 
Times application. Appellant (KSD) operates on 
the frequency 550 kilocycles and its pending appli¬ 
cation requests full time on that frequency. The 
application of Star-Times requests the use of the 
frequency 1250 kilocycles. At the time the Com¬ 
mission granted the application of which appellant 
complains, the separation generally recognized as 
necessary to avoid objectionable interference be¬ 
tween stations operating in the same metropolitan 
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area was 50 kilocycles. 2 Accordingly, with a sep¬ 
aration of 700 kilocycles between applicant station 
and the station proposed by Star-Times, there 
could be no problem of interference involved. 

2. From the standpoint of quota 

At the time the application of Star-Times was 
designated for hearing (January 10,1936) (R. 72) 
there were in effect Section 302 of the Communica¬ 
tions Act of 1934 (48 Stat. 1081) which divided the 
United States into five zones, and Section 307 (b) 
of the Act (48 Stat. 1083) which provided that the 
people of all said zones established by Section 302 
were entitled to equality of radio broadcasting 
service, both of transmission and of reception, and 
that in order to provide said equality, the Commis¬ 
sion shall “as nearly as possible” make and main¬ 
tain an equal allocation of broadcasting licenses, of 
bands of frequencies, of periods of time for opera¬ 
tion and of station power to each of said zones 
when and in so far as there are applications there¬ 
for ; and shall make a fair and equitable allocation 
of licenses, frequencies, time for operation and 
station power to each of the States and the District 
of Columbia within each zone according to popula¬ 
tion. Pursuant to this statute, the Commission 

2 Since the Commission granted the Star-Times applica¬ 
tion, based upon a current allocation survey, the separation 
generally recognized as necessary to avoid objectionable 
interference between stations operating in the same metro¬ 
politan area has been reduced to 40 kilocycles. 
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promulgated its so-called “quota system.” Each 
application filed under this quota system was evalu¬ 
ated in terms of units of quota requested in view of 
the assignments already made to the State and 
Zone and the quota units due. Accordingly at that 
time the Commission’s notice of hearing on the ap¬ 
plication of Star-Times properly recited one of the 
reasons for designating the application to be heard 
was “ Because of the pendency of other applica¬ 
tions from the same State and Zone.” 

However, on June 5, 1936 (Section 1, 49 Stat. 
1475), Section 302 of the Communications Act of 
1934 was repealed and Section 307 (b) of the Act 
amended (Section 2, 49 Stat. 1475) so as no longer 
to make necessary the Commission’s regulations 
concerning quota, and they were thereafter re¬ 
pealed. Since the Commission granted the Star- 
Times application in October 1936, therefore, quota 
was no longer a consideration . 

3. From the standpoint of economic injury 

In its Answer to the Appearance of Star-Times, 
appellant stated its reason, among others, for de¬ 
siring to participate in the hearing on the Star- 
Times application was that a grant of that appli¬ 
cation would “ aggrieve and adversely affect the 
rights of the Pulitzer Publishing Company”, in 
that such grant would “ prohibit that station 
(KSD) and all other stations in St. Louis from 
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rendering the high type of service they now carry j 
on in the community” (R. 85). 

No allegation of conflict with the Star-Times ap¬ 
plication by reason of economic injury so far as 
any pending application appellant might have had, j 
was included in its said Answer to the Appear- | 
ance of Star-Times. However, at the hearing on 
the application of Star-Times, appellant appeared 
as a respondent, and apparently abandoned its con¬ 
tention of “economic injury” either because it is 
an existing licensee in St. Louis, or as a pending 
applicant for the use of additional facilities in that 
city, setting forth its theory as follows: 

It is our position that in its effort to pro- j 
mote the public interest with reference to 
radio broadcasting in and around St. Louis, 
the Commission cannot act upon these ap¬ 
plications for full time (Star-Times and 
Missouri Broadcasting Company) without 
first taking into consideration and disposing 
of the senior application of Post Dispatch 
(KSD) for facilities which would permit it 
to operate full time * * * (R. 89). 

Appellant indulges in the assumption that the 
granting of the Star-Times application must neces - j 
sarily lessen its chances for obtaining increased 

facilities wherefore it contends that since it is an 

. 

existing licensee its pending application should 
have been decided before that of Star-Times. 

In the first place, the fact that appellant is an j 
existing licensee cannot entitle it as a maJtter of \ 
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right to have any application it may file, whenever 
the same may be filed, considered ahead of other 
applications already on file. 

Section 307 of the Communications Act of 1934 
(48 Stat. 1083) provides: 

(a) The Commission, if public conven¬ 
ience, interest, or necessity will be served 
thereby, subject to the limitations of this 
Act, shall grant to any applicant therefor 
a station license provided for by this Act. 

(b) In considering applications for li¬ 
censes, and modifications and renewals 
thereof, when and in so far as there is a 
demand for the same, the Commission shall 
make such distribution of licenses, frequen¬ 
cies, hours of operation, and of power among 
the several States and communities so as to 
provide a fair, efficient, and equitable dis¬ 
tribution of radio service to each of the 
same. [Italics supplied.] 

The facts disclosed by this record show that ap¬ 
pellant’s original application was amended three 
times (R. 706-707; R. 705-706; R. 707-708). 
The last amendment to the application of appel¬ 
lant, Pulitzer Publishing Company, was made 
April 1,1936 (R. 707-708), not September 1935, as 
stated in appellant’s Brief, page 3, note 2. How¬ 
ever, unlike the amendment to its application for 
a certificate of convenience filed by Beverly Gibson, 
doing business as the California Nevada Stages 
(Calif. PUR 1926A, 826, 833), cited by appellant 
(Brief, page 3, note 2), the amendments made by 
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appellant were of such a substantial character as to 
be tantamount to the filing of new applications, 
since on the face thereof it was quite obvious that 
the granting of such amended applications would 
“aggrieve or adversely affect” another existing 
station, viz, KFUO. 

The issues arising upon the original application 
of appellant requesting the facilities of an exist¬ 
ing station, which, if granted, would result in the 
deletion of that station, and those arising upon its 
application requesting the facilities of an existing 
station contingent upon the existing station being 
assigned another frequency, are necessarily sub- | 
stantially and radically different. Moreover, each 
time an amendment was made to the original ap¬ 
plication filed by appellant, which made the grant¬ 
ing of appellant’s application contingent upon the 
assignment to the existing station KFUO of a dif¬ 
ferent frequency, new and different issues arose. 
Certainly each time such an amendment occurred, 
new and different questions of fact were presented 
thereby which required the Commission to cause 
new notices to be mailed to various interested j 
parties, reciting the new issues arising under said 
amended application. Each of the amendments so 
made by appellant to its original application ag¬ 
grieved and adversely affected the rights of an 
existing station, namely, KFUO, and required it j 
to meet new and different facts. That each such 
amendment is tantamount to and in effect con- i 
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stitutes a filing of a new application is recognized 
by the Commission’s Rule 103.8. 3 

Concerning its second amendment which re¬ 
quested the use of full time on 550 kilocycles con¬ 
tingent on the Commission’s assigning to Radio 
Station KFUO the use of the frequency 1010 kilo¬ 
cycles, appellant says (Brief, page 3, note 2) : 

Since the latter station (KFUO) did not 
approve of this channel and because the ne¬ 
gotiations were unsuccessful, KSD refiled 
its original application for full time opera¬ 
tion on the 550 kilocycle channel in Septem¬ 
ber 1935. [Italics ours.] 

The record shows, however, that the last amend¬ 
ment was filed April 1, 1936—not September 1935 
(R. 707-708). 

The application of Star-Times was filed Novem¬ 
ber 2,1935 (R. 44-54). It was designated for hear¬ 
ing January 10,1936 (R. 72). 

3 Rule 103.8 provides: “Where other parties will not be 
aggrieved or adversely affected thereby, an applicant may 
amend or withdraw his application without prejudice, at 
any time up to the conclusion of a hearing thereon. 

“Where such amendment changes the frequency, power, 
hours of operation, equipment, location of station (or points 
of communication or approximate location in case of stations 
other than broadcast), or such amendment or withdrawal 
aggrieves or adversely affects other parties, no amendment 
to, or withdrawal of, any application will be permitted 
without prejudice, unless such amendment is filed, or such 
withdrawal is requested, not later than 30 days before said 
hearing.” 
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It is respectfully submitted that on the facts in 
this record, it was not error for the Commission 
to determine and grant the application of Star- 
Times prior to its consideration of and action upon 
appellant’s said amended application for modifica¬ 
tion of license. j 

In the second place, appellant’s position assumes j 
facts which are susceptible of proof . Appellant 
had notice of the hearing on the application of 
Star-Times (R. 73-77), and was served with a copy j 
of the Star-Times’ “ Appearance and Statement of j 
Desire to be Heard” which included a statement of 
the facts the applicant, Star-Times, expected to 
prove at the hearing (R. 77-80), to which appel¬ 
lant filed an Answer as “respondent” stating that 
it desired to be heard upon the application of Star- 
Times, and that at such hearing it proposed to 
prove certain facts, among which were “That the 
granting of this application (Star-Times) will ag¬ 
grieve and adversely affect the rights of the Pu- | 
litzer Publishing Company and will prohibit that | 
station and all other stations in St. Louis from ren¬ 
dering the high type of service they now carry on 
in the community” (R. 84, 85). Nothing was said | 
by appellant about any possible conflict between j 
the Star-Times application and any pending ap¬ 
plication of appellant’s. \ 

At the hearing before the ^Examiner on April 10, 
1936, appellant appeared and\was represented by j 
counsel (R. 88) who made an opening statement on j 



16 


its behalf (R. 89, 90, 91). It cross-examined fully 
the witnesses produced by the Star-Times (See 
note 1, our brief, page 6, for record citations too 
numerous to repeat here), and presented one wit¬ 
ness in its behalf (R. 306-310). No attempt was 
made by appellant, however, with this witness or 
my other, to prove any of the matters set forth in 
its Answer . In fact, counsel for appellant was 
very frank to say on the record that he wanted to 
question the one witness appellant offered “very 
briefly’’ about KSD and the practice of KSD with 
reference to advertising and its application for full 
time “not in connection with the 550 case, but in 
connection with the statement that I made at the 
outset, that the Commission, in attempting to inter¬ 
pret the public interest, convenience, and necessity 
with reference to St. Louis, must take into consid¬ 
eration the fact that this application is pending, 
and cannot decide this case, so far as giving full 
time to another station is concerned, until that mat¬ 
ter has been disposed of” (R. 307). 

Thus it is that, although the Commission has ful¬ 
filled all of the requirements of “Due Process” by 
giving appellant notice and an opportunity to be 
heard, whereon it might show, if it could, that the 
granting of the application of Star-Times would 
“aggrieve or adversely affect” its interests, no at¬ 
tempt was ever made to embrace this opportunity 
or to prove the facts which it assumes in its posi¬ 
tion already stated. And the burden of proof was 


upon appellant . Strawbridge & Clothier v. Fed¬ 
eral Radio Commission (1932), 61 App. D. C. 68; 
Riker (Station KFQU ) v. Federal Radio Commis- 
sion (1931), 60 App. D. C. 373. 

Its application now pending before the Commis¬ 
sion was regularly heard before an Examiner duly j 
appointed by the Commission, whose report (No. I, j 
452) was issued June 22, 1937, and oral argument; 
before the Broadcast Division has been scheduled 

i 

for November 1937. The application will then be 
available for decision by the Division. 

We earnestly and respectfully submit that ap¬ 
pellant, either as an existing licensee or as a pend¬ 
ing applicant, has not shown that it is aggrieved! 
or its interests adversely affected by the action of, 
the Commission granting the application of Star-j 
Times, of which appellant complains. | 

B. The merits 

L The Commission has correctly applied the standard of public 
interest, convenience and necessity to the facts in this record, 
and its findings are fully supported by the evidence 

i 

(a) Need in St. Loois for the service proposed by Star-Times 

i 

At the time of the hearing on the application oij 
Star-Times, Section 307 (b) of the Communicaj 
tions Act of 1934 (48 Stat. 1083) required the Com! 
mission to “make a fair and equitable allocation of 
licenses, frequencies, time for operation, and sta¬ 
tion power, to each of the States and the Districi 
of Columbia, within each zone according to popu¬ 
lation.” Under the quota unit system promulr 
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gated by the Commission pursuant to this section 
of the Act, Missouri then had more than its share 
of the assigned quota of broadcasting facilities in 
the United States. However, Section 307 (b) was 
amended June 5, 1936 (49 Stat. 1475), and in the 
present state of the law, and on the record before 
it, the Commission found it was not unreasonable 
to allocate an additional regional station to a city 
of the size and importance of St. Louis. 

The record discloses, according to the official 
figures of the United States Department of Com¬ 
merce for 1930, St. Louis had a population of 
821,960, and the St. Louis metropolitan area had a 
population of 1,293,516 (R. 316). As a manufac¬ 
turing center it ranks seventh in the United States 
(R. 404, 481; 483, 484). In 1933 the figures from 
the Bureau of Census, United States Department 
of Commerce, show that the industrial area of St. 
Louis includes 2,302 manufacturing and printing 
and publishing establishments which gave employ¬ 
ment during that year to 102,354 wage earners (not 
including salaried employees) to whom $92,396,492 
was paid in wages, and turned out products to the 
value of $664,584,124 (R. 383, 384). 

The following radio service is already available 
to St. Louis; Station KMOX, operating on 1090 
kilocycles, with a power output of 50 kilowatts, un¬ 
limited hours of operation, carrying network pro¬ 
grams of the Columbia Broadcasting System; 
Station KSD, operating with 550 kilocycles, with 
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a power output of 1 kilowatt, 5 kilowatts local sun¬ 
set, sharing time with Station KFUO, carrying 
programs of the Red network of the National 
Broadcasting Company; Station KWK, operating 
on 1350 kilocycles, with a power output of 1 kilo¬ 
watt night, 5 kilowatts, local sunset, hours of op¬ 
eration unlimited, carrying programs of the Blue 
network of the National Broadcasting Company; 
Station WEW, operating on 760 kilocycles, with a j 
power output of 1 kilowatt, hours of operation day¬ 
time only; Station WIL, operating on 1200 kilo- 
cycles, 100 watts night, 250 watts local sunset, hours 
of operation unlimited. This station has an j 
arrangement with the Insult network; Station 
KFUO, owned by the Evangelical Lutheran Synod, 
operating on the frequency 550 kilocycles, with a 
power output of 500 watts night, 1 kilowatt local 
sunset, specified hours, sharing time with Station j 
KSD; and Station WTMV, East St. Louis, Illinois, j 
operating on 1500 kilocycles with 100 watts power, 
unlimited time (R. 108, 316,464, 466). 

The applicant, Star-Times, presented a detailed 
account of its proposed plan of operation from 
which it appears that it will conduct its station in- j 
dependently of any chain, and will stress programs 
of local origin and interest (R. 269, 291, 292). 
Among the witnesses who testified of the need for 
such a station in St. Louis was the Superintendent 
of Schools in St. Louis, who testified that the 
President of the Star-Times had agreed to allow his 
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Department substantial time to be used in broad¬ 
casting educational programs, allowing as much as 
three hours per day for this purpose, without cost. 
This witness testified that there are a large number 
of grade and high schools in St. Louis which have 

i 

substantial talent and of such character as could be 
used by a broadcast station; that these programs 
will be exceedingly helpful to the community gen¬ 
erally, and the schools in particular, and that the 
use of such facilities by the St. Louis schools would 
constitute a contribution to the public interest not 
theretofore made possible by any existing station 
(R. 220 to 247, inclusive). 

It is apparent from this record that the station 
proposed by Star-Times will render an important 
local service not duplicated by any station in that 
area. 

We respectfully submit that, on this record, the 
evidence fully sustains the Commission^ finding of 
need for this service in the City of St. Louis. 

(b) The decision of the Commission, of which appellant complains, is not a 
violation of Section 397 (b) of the Communications Act of 1934, as 
amended by the Act approved Jane 5, 1936 (49 Stat. 1475), and is not in 
conflict with any rale or rernlation of the Commission 

Section 307 (a) of the Communications Act of 
1934 provides for the granting of applications by 
the Commission “if public convenience, interest or 
necessity will be served thereby”, “subject to the 
limitations of this Act.” A limitation is set foTth 
in Section 307 (b) as amended June 5, 1936, as 
follows: “In considering applications for licenses, 
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and modifications and renewals thereof, when and 
in so far as there is demand for the same, the Com- | 
mission shall make such distribution of licenses, 
frequencies, hours of operation, and of power 
among the several States and communities as to 
provide a fair, efficient, and equitable distribution 
of radio service to each of the same.” 

The record discloses that the granting of the ap¬ 
plication of Star-Times can be accomplished with- | 
out interference to any existing station (R. 316); I 
the separations between the applicant’s proposed 
station and other existing stations assigned to the j 
same frequency are adequate for daytime oper- j 
ation (R. 119, 120), and at night a directional j 
antenna will be employed which will protect such | 
stations adequately (R. 165, 320, 323, 324); and 
that St. Louis is one of the important metropolitan 
centers of the United States (R. 428-484). Inj 
view of all this, and in the light of the existing serv¬ 
ice in St. Louis, and the fact that the applicant, 
Star-Times, proposed a service not duplicated by 
any station in St. Louis (R. 108, 316, 364, 466, 220- j 
247), it is respectfully submitted that the granting | 
of the Star-Times application was in full accord 
with the applicable provisions of the Communica¬ 
tions Act of 1934. 

The Commission found that, although the service! 
area of the proposed Star-Times station, operating! 
on the frequency 1250 kilocycles with a power out-i 

put of 1 kilowatt, would be restricted at night by 
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interference from stations operating on the same 
frequency, nevertheless, it would render service to 
a large population (R. 686). The testimony of the 
Commission's Engineer (Mr. Clark) is that the 
service of the proposed station would be limited, 
under the empirical standards of the Commission, 
to about the 3.6 millivolt per meter contour (R. 
315). This Engineer’s testimony further, upon 
this subject, is as follows: 

Q. Mr. Clark, you were asked by Mr. 
Webster when he was asking you, about the 
allocation standards of the Commission. 
There is nothing proposed in these antennas 
which would interfere with any other sta¬ 
tion, or violate that part of the Commis¬ 
sion’s allocation standards, is there?—A. 
That is correct. 

Q. And there would be, based on your 
study of these proposed directive antennas 
the possibility of giving service on the fre¬ 
quency 1250 kilocycles to a very large audi¬ 
ence in area proposed without doing injury 
to anybody, isn’t that a fact?—A. That is 
correct. (R. 323, 324.) 

Appellant’s fourth “issue” (brief, pages 6 and 
33) apparently takes the position that the Com¬ 
mission has promulgated some rule or regulation 
which precludes it, as a matter of law, from mak¬ 
ing a grant where, as here, the service area of the 
proposed station will be limited in part by reason 
of interference to it from other stations operating 
upon the same or adjacent frequencies. 
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* The Commission has recognized certain stand¬ 
ards of service based upon hundreds of measure¬ 
ments taken under varying conditions over a long 
period of time established by qualified radio engi¬ 
neers. For instance, the service of a regional 
station is empirically defined as that area receiving 
a field intensity of 1 millivolt per meter or more. 
In making up the separation tables, service tables, 
and in reference to such stations, this is considered 
the service area of such stations, and they are not 
given protection and are not expected to give 
regular service to the area outside this limit. 4 But 
the Commission has promulgated no rule or regu¬ 
lation requiring all regional stations to give that 
standard of service. There are many cases, such 
as the instant one, where other elements of public 
interest, convenience, and necessity enter into and 
outweigh the fact that the assignment requested 
does not measure up to the standard generality 
adhered to, a grant of which is, nonetheless, im¬ 
pelled in the public interest; and, as we have al¬ 
ready pointed out, the Commission, in the case at 
bar, has carefully observed the empirical standards 
involving separations to be adhered to in so far 
as existing stations on the requested frequency are 
concerned. 

But even if, in granting the Star-Times applica¬ 
tion, the Commission had violated Section 307 (b), 

4 See page 32, Fifth Animal Report, Federal Radio Com¬ 
mission, 1931. 
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as amended June 5, 1936 (49 Stat. 1475), oil its 
Rules and Regulations (which we deny), we fail 
to see how appellant can take advantage thereby. 
WREC, Inc . v. Federal Radio Commission, 62 
App. D. C. 312 (1933). 

In the WREC case, supra, it was contended by 
appellant that a grant of 500 watts power to Radio 
Station WMT would be in violation of certain 
broadcasting agreements existing between the 
United States and Canada. The court, in affirming 
the decision of the Commission, said (page 313): 

This point, however, is unimportant, be¬ 
cause of the fact that such a condition if it 
existed would not affect the rights or inter¬ 
ests of WREC, * * *. 

So here, in view of appellant’s failure to show that 
the decision complained of aggrieved or adversely 
affected its rights, we respectfully submit appel¬ 
lant cannot attack the Commission’s decision col¬ 
laterally. (Bilokumsky v. Tod , 263 U. S. 149 
(1924).) 

2. The Commission’s findings of fact supported by substantial evi¬ 
dence are conclusive and should be sustained 

We have already shown that the Commission’s 
findings are supported by substantial evidence. 
(Brief, pp. 17-24.) 

i 

Section 402 (e) of the Communications Act of 
1934 (48 Stat. 1093) provides “that the review of 
the court shall be limited to questions of law and 
that findings of fact by the Commission, if sup- 


ported by substantial evidence, shall be conclusive 
unless it shall clearly appear that the findings of 
the Commission were arbitrary and capricious.” 
Head of the Lakes Broadcasting Company v. Fed¬ 
eral Communications Commission (May 1936), — 
App. D. C. —, 84 F. (2d) 396; Radio Service Cor¬ 
poration v. Federal Communications Commission, 
64 App. D. C. 323, 78 F. (2d) 207 (May 6, 1935); ] 
Don Lee Broadcasting System v. Federal Com- j 
munications Commission, 64 App. D. C. 228, 76 F. ! 
(2d) 998 (March 11,1935). 

IV. CONCLUSION 

For the reasons herein set forth it is respectfully j 
submitted that the Commission’s decision should, 
in all respects, be afiirmed. 

Federal Communications Commission, 

By Hampson Gary, 

General Counsel. 

George B. Porter, 

Assistant General Counsel. 

Fanney Neyman, 

Principal Attorney. 
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IN THE 


Smtefc States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA. 


No. 6866. 


Pulitzer Publishing Company, Appellant, 


v. 

Fedekal Communications Commission, Appellee, and! 
Star-Times Publishing Company, Intervener. 


BRIEF FOR INTERVENER. 

I. 

STATEMENT. 

This appeal is from a decision and order of the Fed¬ 
eral Communications Commission, granting the ap¬ 
plication of this intervener, the Star-Times Publishing 
Company, St. Louis, Missouri, for a construction per- 
mit to construct and operate a new radio broadcast 
station on 1250 kc. with 1 kilowatt power and un-| 
limited hours of operation (R. 681, 682). 

Appellant, Pulitzer Publishing Company, is the 
owner and operator of radio broadcasting station,! 


2 


KSD, in St. Louis, Missouri. This station operates on 
550 kc., 1 kilowatt power night, and 5 kilowatts until 
local sunset, sharing time with radio station KFUO 
(R. 20). On August 22, 1934, appellant filed an appli¬ 
cation, dated June 27, 1934, for modification of its li¬ 
cense to change hours of operation from sharing time 
with KFUO on 550 kc. to the use of the facilities of 
that station (R. 703-704). This application was 
amended requesting the facilities of KFUO contingent 
upon the Commission granting the use of another fre¬ 
quency to that station (R. 706-707). In May, 1935, the 
appellant again amended its application, requesting 
the facilities of KFUO, and suggested that KFUO be 
assigned to 1010 kc. and operate until local sunset (R. 
705). 

This intervener filed its application, dated Novem¬ 
ber 2, 1935, for authority to construct and operate a 
new radio broadcast station at St. Louis, Missouri, on 
1250 kc., 1 kilowatt power and unlimited hours of op¬ 
eration (R. 44-59). This application was designated 
for hearing January 10, 1936 (R. 72). The Missouri 
Broadcasting Corporation, now operating Station 
WIL, filed an application requesting a change from 
its present assignment to the same facilities. This ap¬ 
plication was designated for hearing February 8, 1936 
(R. 31-32). 

The notices of hearing specifying the time, place, 
and the issues involved in the application of this inter¬ 
vener, Star-Times Publishing Company, and Missouri 
Broadcasting Company, were sent to the appellant (R. 
32-36), (R. 73-77). 

On April 3, 1936, after the Commission sent the 
notices of time, date and place of hearing on these two 
applications, the appellant again amended its applica- 


tion. This amendment, dated April 1, 1936, requested 
the facilities of KFUO and its consequent deletion (R] 
707-708). This application was designated for hear4 


in g. 

On April 10, 11, 1936, a consolidated hearing was 
held upon the applications of this intervener and the 
Missouri Broadcasting Corporation (R. 86-650). The 
appellant, as a respondent, was represented by counsej 
who participated in the hearing. 

Subsequently, on September 22, 1936, the Commis- 
sion entered its order effective October 6, 1936, grant¬ 
ing the application of this intervener and denying the 
application of the Missouri Broadcasting Corporation 
(R. 681, 682-691). This appeal followed (R. 1-3). 


THE ISSUE. 

The issue involved here is whether appellant has 
any legal interest in any action of the Commission 
with respect to intervener’s application which would 
support its right to appeal from the Commission ’i 
order granting that application, and in particular 
whether appellant is such a party as may legally sup¬ 
port an appeal from the Commission to this Court 
under the provisions of Section 402(b) of the Com¬ 
munications Act of 1934. 

Section 402(b) of the Act provides that an appeall 
may be taken from decisions of the Commission to thip 
Court only in the following cases: 

(1) By any applicant for a construction permit 
for a radio station, or for a radio station licens^, 
or for renewal of an existing radio station licens^, 
or for modification of an existing radio statiop. 
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license, whose application is refused by the Com¬ 
mission. 

(2) By any other person aggrieved or whose 
interests are adversely affected by any decision 
of the Commission granting or refusing any such 
application. 

The jurisdiction of this Court to entertain appeals 
from decisions of the Commission under Title III of 
the Communications Act of 1934 is strictly limited and 
circumscribed by Section 402(b) of the Act, and un¬ 
less appellant meets with the prerequisites of subsec¬ 
tions (1) or (2) thereof, it is manifest that this Court 
does not have jurisdiction to entertain the appeal. 

Intervener respectfully submits that since inter¬ 
vener’s application for modification of its existing 
radio station license (the only application the record 
shovrs it to have on file) has not been refused by the 
Commission but is still actually pending before it, Sec¬ 
tion 402(b)(1) of the Act obviously and clearly can¬ 
not be invoked to support this Court’s jurisdiction to 
entertain the instant appeal. 

Intervener further submits that the granting of in¬ 
tervener’s application did not aggrieve or adversely 
affect the interests of appellant and unless appellant 
can show clearly that it is a “person aggrieved or 
whose interests are adversely affected” by the order 
of the Commission granting intervener’s application, 
it is just as manifest and clear that Section 402(b)(2) 
cannot be invoked to support this appeal or give juris¬ 
diction to this Honorable Court to entertain it. 

Briefly stated, the issue in the instant appeal by the 
Pulitzer Publishing Company is whether appellant has 
an appealable interest in the subject matter, or in 
short, whether this Court is vested with jurisdiction to 
entertain this so-called appeal. 
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m. 

ARGUMENT. 

A. APPELLANT IS NOT SUCH A PARTY AND 
DOES NOT HAVE SUCH AN INTEREST IN 
THE ORDER OF THE COMMISSION GRANT¬ 
ING INTERVENER’S APPLICATION AS TO 
CONFER JURISDICTION ON THIS COURT. 

1. Appellant’s application, which it attempts to in¬ 
voke to support its right to appeal from the 
Commission’s order, has not been refused by the 
Commission and appellant therefore has no 
right to appeal under the provisions of section 
402(b)(1). | 

Appellant in its brief states that 4 ‘Station KSD 
(appellant) has a long-pending application filed with 
the Commission, dated July 27, 1934, almost a yearj 
and a half prior to the application of the Star-Times 
Publishing Company. The appellant requests full time 
operation on the 550 kc. channel with the resultant de¬ 
letion of KFUO” (Br. 2). This is a parital statement! 
of the facts. The controlling fact is that appellant’s 
application was amended from time to time and was 
amended in a material w'ay subsequent to the designa¬ 
tion of intervener’s application for hearing, and the 
more important fact that it is still pending before and 
has not been refused by the Commission. 

The foregoing is wholly sufficient to eliminate appel¬ 
lant from the right to maintain an appeal under the 1 
provisions of Section 402(b)(1) of the Communica¬ 
tions Act of 1934, and the fact that the foregoing is a 
correct statement of the status of appellant’s applica¬ 
tion has not been and will not be contradicted or| 
questioned. 


i 
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Appellant’s application for modification of license 
(which it attempts to invoke as the fundamental basis 
to support its alleged right of appeal) was dated June 
27, 1934 and was filed with the Commission on August 
22, 1934 (R. 703). This application requested the 
Commission to modify its radio broadcast station 
license, to change the hours of operation from sharing 
time with KFUO so as to authorize full time or un¬ 
limited operation of KSD on the frequency on which 
these two St. Louis stations operate and share time 
(R. 703-704). 

On August 27, 1934, or five days after it filed the 
original application, appellant amended that applica¬ 
tion so as to request the facilities of KFUO if the 
latter should be authorized to operate on another fre¬ 
quency (R. 706-707). The second amendment was filed 
to the application by appellant on May 22, 1935. This 
amended application requested that appellant’s Sta¬ 
tion KSD be licensed to operate unlimited time on the 
frequency 550 kc. (the frequency on which KSD and 
KFUO share time), and to accomplish this suggested 
that Station KSD be licensed to operate on the fre¬ 
quency 1010 kc. during the daytime or until local sun¬ 
set at St. Louis (R. 705-707). 

The Star-Chronicle Publishing Company (now Star- 
Times Publishing Company by mere amendment to its 
Articles of Incorporation to change the word 
“Chronicle” to “Times”) filed an application for 
construction permit on November 2, 1935, in which it 
applied for authority to construct and operate a new 
radio broadcast station at St. Louis, Missouri, on the 
frequency 1250 kc. wdth 1 kw. power, day and night, 
and unlimited hours of operation (R. 44-59). The 
Broadcast Division of the Commission designated this 
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application for hearing on January 10, 1936 (R. 72). j 
Somewhat more than a month after the application of 
the Star-Times Publishing Company was filed with 
the Commission, the Missouri Broadcasting Corpora¬ 
tion filed its application for a construction permit to 
install new equipment and for authority to operate on ! 
the frequency 1250 kc. with 1,000 watts power, day , 
and night, unlimited time (R. 23-30). That application | 
was filed on December 5, 1935, and was designated for 
hearing on February 8, 1936 (R. 31-32). 

On February 18, 1936, the Commission mailed 
notices of the hearing on intervener’s application 
which was scheduled for March 27,1936 (R. 77). The i 
Missouri Broadcasting Corporation having filed its 
application for the same assignment as that requested 
by intervener and that application having been desig- 1 
nated for hearing, the Commission mailed notices of 
the hearing on it on March 11, 1936 (R. 36). | 

At the time both notices of hearing were mailed ap¬ 
pellant’s application was pending in its amended form , 
which, as hereinbefore pointed out, requested that 
KSD be permitted to use the time then being used by | 
both KSD and KFUO on the frequency 550 kc., and 
in addition requested the assignment of an additional! 
facility in St. Louis to KFUO, i. e., a daytime assign¬ 
ment on 1010 kc. This, and this alone, was the reason 
why the Commission mailed a copy of each of the 
notices of hearing to appellant. The particular atten-| 
tion of the Court is directed to the fact that at the time! 
both notices of hearing were mailed, the so-called 
Davis Amendment of 1928 to the Radio Act of 1927,' 
which was brought forward and included as part of 
Section 307(b) of the Communications Act of 1934! 
(as approved on June 19, 1934) was still in full forcei 
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and effect. Section 307 (b) of the Communications 
Act of 1934, at the time the notices of hearing were 
mailed and at the time the hearing was held on inter¬ 
vener’s application, mandatorily required that radio 
broadcast station facilities be equally divided as be¬ 
tween the five zones designated in Section 302(a) of 
the Act, and further required that facilities within 
zones should be distributed between the states therein, 
on the basis of population. These mandatory require¬ 
ments of the law were the bases on which the Commis¬ 
sion promulgated and enforced its “quota” system. 
That quota system was also in effect at the time both 
of the hearing notices were mailed and at the time the 
consolidated hearing was held on both applications. 
Under this quota system the assignment of a station to 
operate daytime on the frequency 1010 kc. with the 
power used by Station KFITO would have increased 
the quota charged to both the State of Missouri and 
the Fourth Zone. Appellant’s application as it stood 
at the time the notices were mailed and at the time of 
the hearing, requested the assignment of additional 
facilities to that State and Zone, and it is common 
knowledge that under the Commission’s quota system 
both were over-quota. The two applications for con¬ 
struction permits and for authority to use the fre¬ 
quency 1250 kc. in St. Louis (the applications of the 
Star-Times Publishing Company and Missouri Broad¬ 
casting Corporation), had either been granted, would 
have likewise increased the quota chargeable against 
the State of Missouri and the Fourth Zone. So long 
as appellant’s application requested the addition of 
facilities which would increase the quota of Missouri 
and the Fourth Zone, and the granting of either of the 
applications for 1250 kc. vrould increase the quota 



charged to that State and Zone, there was a direct legal 
conflict between appellant on the one hand and the twc^ 
applications for authority to use the additional assign^ 
ment on 1250 kc. on the other. That this was so is 
clearly shown by the fact that it was recognized in th^ 
Commission’s notice of hearing on the application of 
the Missouri Broadcasting Corporation, since in the 
notice of hearing the Commission included as issu^ 
numbered 4 the very question here presented and 
made appellant a respondent, to use the exact 
language of the issue as set out in the notice of hearing 
4 4 because of the pendency of other applications fronf 
the same State and Zone” (R. 33). The same recogr 
nition was given by the Commission in the notice of 
hearing on intervener’s application in issue numbered 
3 therein, which issue was “to determine whether the 
application may be granted within the purview of Secf 
tion 307 of the Communications Act of 1934, and th§ 
regulations of the Commission as to quota” (R. 73)|. 
There is no other issue set out in the Commission’s 
notice of hearing on either application which involve^ 
any matter with respect to the pending application of 
appellant. But for the then existing law (Section 307 
(b) of the Communications Act of 1934) and “the reg^ 
ulations of the Commission as to quota”, it is obviou^, 
clear and unmistakable that appellant would not have 
been named or notified as a respondent to either thfe 
application of the Star-Times Publishing Company or 
that of the Missouri Broadcasting Corporation. 

On April 3, 1936, appellant filed another amendment 
to its application (which amendment is dated April 1, 
1936) (R. 707-708). This amendment requested tha|t 
the Commission strike out its answer to Question 5 as 
last amended and substitute a new answer therefoif. 
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charged to that State and Zone, there was a direct legal] 
conflict between appellant on the one hand and the twd 
applications for authority to use the additional assign¬ 
ment on 1250 kc. on the other. That this was so is 
clearly shown by the fact that it was recognized in the 
Commission’s notice of hearing on the application of 
the Missouri Broadcasting Corporation, since in the 
notice of hearing the Commission included as issuq 
numbered 4 the very question here presented and 
made appellant a respondent, to use the exact 
language of the issue as set out in the notice of hearing 
“ because of the pendency of other applications froni 
the same State and Zone” (R. 33). The same recog^ 
nition was given by the Commission in the notice of 
hearing on intervener’s application in issue numbered 
3 therein, which issue was “to determine whether the 
application may be granted within the purview of Sec; 
tion 307 of the Communications Act of 1934, and thq 
regulations of the Commission as to quota” (R. 73),. 
There is no other issue set out in the Commission^ 
notice of hearing on either application which involve^ 
any matter with respect to the pending application of 
appellant. But for the then existing law (Section 30t 
(b) of the Communications Act of 1934) and “the regf 
ulations of the Commission as to quota”, it is obvious, 
clear and unmistakable that appellant would not havf 
been named or notified as a respondent to either th^ 
application of the Star-Times Publishing Company of 
that of the Missouri Broadcasting Corporation. 

On April 3, 1936, appellant filed another amendment 
to its application (which amendment is dated April 1, 
1936) (R. 707-708). This amendment requested that 
the Commission strike out its answer to Question 5 as 
last amended and substitute a new answer therefor. 
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The language which the last amendment filed by appel¬ 
lant requested be stricken is as follows: “Time now 
used by KFUO on 550 kc. It is suggested that this 
station be assigned to 1010 kc. operating until local 
sunset”. (The request quoted was the request pending 
before the Commission at the time the notices of hear¬ 
ing on the applications of the Star-Times Publishing 
Company and the Missouri Broadcasting Corporation 
were mailed by the Commission). The language which 
appellant requested the Commission to substitute for 
that which it asked to have stricken is as follows: “All 
the facilities of KFUO, Clayton, Missouri” (R. 708). 
(Clayton, Missouri, is a suburb of St. Louis where the 
transmitter is located, but KFUO is a St. Louis sta¬ 
tion). 

As hereinbefore pointed out, the notices on the two 
applications for the use of 1250 kc. in St. Louis Tvere 
mailed February 18 and March 11, 1936. Appellant 
after it had been made a respondent to those hearings 
and after notices of such hearings had been mailed to 
it , filed the amendment on April 3,1936 from which the 
above quotations were taken, and thus wholly changed 
its status and eliminated any request from its applica¬ 
tion for the assignment of the daytime use of 1010 kc. 
in St. Louis, and also eliminated the consequent addi¬ 
tional quota charge w’hich that assignment would have 
meant to the State of Missouri and the Fourth Zone. 
Station KSD (appellant’s station) and Station KFUO 
together operated and together had the right to oper¬ 
ate unlimited time on the frequency 550 kc. in St. 
Louis, Missouri. The effect of the amendment filed by 
appellant on April 3, 1936, and the analysis of appel¬ 
lant’s application as it existed when the hearing was 
held and when the Commission granted intervener’s 
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application is succinctly stated by appellant in its brief 
in this language: “The appellant requests full-time ! 
operation on the 550 kc. channel with the resultant de- j 
letion of KFUO 99 (Br. 2). Obviously full-time opera-j 
tion of KSD on 550 kc. is no longer time of operation 
than full-time operation on the same frequency by 
KSD and KFUO together. The largest and greatest 
amount of time which a station can operate is full or 
unlimited time. KSD and KFUO have for years to¬ 
gether had authority to operate full and unlimited | 
time on the frequency 550 kc. in St. Louis. 

The latter portion of the quotation from appellant’s 
brief that its request which was on file at the time of 
the hearing meant “the resultant deletion of KFUO” 
also meant the resultant deletion of any issue involv-j 
ing the assignment of additional facilities to the State! 
of Missouri or the Fourth Zone. Since appellant was 
notified of the hearing because of the then existing 
provisions of Section 307 (b) of the Act and the Com¬ 
mission’s regulations affecting quota solely because 
KSD requested that KFUO be given an additional! 
assignment and be licensed to operate daytime on the 
frequency 1010 kc,, it is conclusive that appellant’s 
right to participate in the hearing on intervener’s ap¬ 
plication was based solely and arose wholly out of 
Section 307 (b) of the Act and the Commission’s quota 
regulations. Since appellant voluntarily eliminated 
this issue by the amendment to its application which it 
filed April 3, 1936, (long after it had been named and| 
notified as a respondent to the hearing on intervener’s 
application) and since there was no other issue in¬ 
volved in or at the hearing which could be used as the 
foundation on which to raise any claim by appellant 
that it should be permitted to appear and participate! 
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in the hearing on intervener’s application, it had no 
right left in the subject matter of intervener’s appli¬ 
cation. 

The hearing on intervener’s application was held 
April 10 and 11, 1936. After that hearing was con¬ 
cluded and before the Broadcast Division made the 
order from which this appeal is attempted to be taken , 
Section 307(b) of the Communications Act of 1934, 
was amended so as to eliminate from it the require¬ 
ment that the Commission distribute radio broadcast 
station facilities equally between the five zones, and so 
as to eliminate the requirement that such facilities be 
distributed between the states in a zone on the basis 
of population. This was done by an amendment to the 
Act approved June 5, 1936. The order granting in¬ 
tervener’s application was made by the Commission 
on September 22, 1936. 

From the foregoing it is clear that appellant elim¬ 
inated any question of “quota” when it amended its 
application so that “the appellant requests full-time 
operation on the 550 kc. channel with the resultant de¬ 
letion of KFUO” (Br. 2), and by so doing eliminated 
in its entirety the only issue in the Commission’s notice 
of hearing which caused the Commission to notify 
appellant as a respondent to the hearing on inter¬ 
vener’s application, and having done this effectively 
eliminated appellant’s right even to participate in the 
hearing on intervener’s application. If this is not all- 
sufficient, and intervener insists and urges in all sin¬ 
cerity that it is, Congress forever eliminated appel¬ 
lant’s right to object to the Commission’s order of 
September 22, 1936, through the enactment and 
approval of the amendment of June 5, 1936, to Section 
307(b) of the Communications Act of 1934. 
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There is no legal conflict between the applications 
of appellant and intervener. The granting of intei^ 
vener’s application has no effect whatever on appellant 
and most certainly has no effect on whatever action 
the Commission may take on its application. 

If Section 307(b)(1) of the Act is relied on to 
support the legal right of appeal, it must be shown as 
an indispensable prerequisite that the appellant’s ap¬ 
plication has been refused by the Commission. Appel¬ 
lant’s application has not been refused . Section 307 
(b)(1) of the Act most certainly cannot be invoked. ]jf 
appellant relies on this subsection the Court has np 
recourse left to it but to dismiss this appeal for want 
of jurisdiction. 

(2) Appellant is not a “person aggrieved or whose in¬ 
terests are adversely affected by” the order of the 
Commission from which this appeal is attempted 
to be taken, and therefore appellant has no right 
to appeal to this Court under the provisions Of 
section 402(b)(2) of the Communications Act of 
1934. 

Since it is clear that this Court does not have juris¬ 
diction to entertain the instant appeal under Section 
402(b)(1) of the Act, hereinbefore pointed out, tie 
appeal must be dismissed unless appellant can clearly 
qualify under the provisions of Section 402(b)(2) of 
the Act. Intervener takes the unqualified position thit 
appellant cannot so qualify, and that failing in this, the 
Court lacks jurisdiction to entertain or determine the 
attempted appeal herein. 

This Court does not have authority or jurisdiction 
to review the action of the Federal Communications 
Commission on appeal if reliance to support appel- 
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lant’s right to appeal is placed in Section 402(b)(2) 
of the Act, unless it clearly appears that appellant is 
a *‘ person aggrieved or whose interests are adversely 
affected by” the order of the Commission from which 
the appeal is attempted to be prosecuted. 

As hereinbefore pointed out, the question of 
“quota” was eliminated (1) by appellant’s voluntary 
action in amending its application before the Commis¬ 
sion after it was made a respondent to the hearing on 
intervener’s application and before the hearing was 
held thereon and before the Commission made the 
order from which this appeal was taken, and (2) by 
the Act of Congress approved June 5, 1936, which 
eliminated and brought about the repeal of the Com¬ 
mission’s quota system before the order granting in¬ 
tervener’s application was made. 

Under the rules governing practice and procedure 
before the Commission any respondent named in the 
notice of hearing on a given application and who de¬ 
sires to participate in the hearing, is required to file 
his answer to the applicant’s appearance within 
twenty-five days of the mailing of the notice of hear¬ 
ing (F. C. C. Rule 104.6(b)), and such answer is re¬ 
quired to be subscribed and verified and must, in addi¬ 
tion to setting forth respondent’s desire to be heard, 
include “a terse yet complete statement in writing of 
the facts which he expects to prove at such hearing” 
(F. C. C. Rule 105.25). 

In accordance with the two rules referred to (F. C. 
C. Rules 104.6(b) and 105.25), after receipt of a copy 
of the notice of hearing on intervener’s application, 
appellant filed its answer to the appearance of the 
Star-Times Publishing Company. In its answer appel¬ 
lant stated its desire to be heard, reserved the right 
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to introduce testimony and to cross-examine witnesses 
who appeared on behalf of the applicant, but what is 
more important, appellant, in attempting in some 
measure to comply with the requirements of the Com- j 
mission’s Rule 105.25, included what it intended to be 
a “statement in writing of the facts which he expects 
to prove at such hearing”. The “facts” which appel¬ 
lant (respondent before the Commission) proposed to 
prove and set out in its answer are as follows: 

1. That the applicant is not legally, technically, or 
otherwise qualified to operate and construct the 
proposed station. 

2. That there is no need for additional service in 
the St. Louis area, the same now being served 
by six broadcast stations. 

3. That the application cannot be granted within 
the purview of Section 307 of the Communica¬ 
tions Act of 1934, and the regulations of the 
Commission as to quota. 

4. That the granting of this application will 
aggrieve and adversely affect the rights of the 
Pulitzer Publishing Company and will prohibit ! 
that station and all other stations in St. Louis 
from rendering the high type of service they s 
now carry on in the community. 

5. That the granting of the above-mentioned ap¬ 
plication, even with the use of the proposed di¬ 
rectional antenna, will interfere with the 
efficient operation of other stations operating 
on the same frequency. 

6. That the service rendered by the applicant will 
not be satisfactory due to limitation from other 
stations on the same frequency in the St. Louis 
area. 

7. That the granting of the above-mentioned ap¬ 
plication will not serve the public interest, con¬ 
venience, and necessity. 
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8. And such other and further material facts as 
mav be pertinent to the issues in this matter (R. 
84-85). 

At the time of the hearing appellant appeared and 
produced one witness. The direct examination of this 
witness accounts for less than four pages in this record 
of 713 pages (R. 306-310). The cross-examination of 
the same witness consumed about two pages (R. 310- 
313). Never once did counsel for appellant ask his 
witness a single question which could have elicited any 
answer to support any of the eight detailed statements 
of “fact” which appellant stated it would prove at the 
hearing. 

Of course the burden of proof was on appellant 
(then a respondent before the Commission) to prove 
the allegations set out in its answer. Allegations 
numbered 1 to 6 inclusive are generalities and more in 
the nature of conclusions than of statements of fact. 
The fact remains, however, that appellant introduced 
no evidence whatsoever to support either of these 
allegations. Allegation numbered 7 is a conclusion 
which the Commission is called upon to reach and 
which it did reach, and is such a conclusion as is to be 
derived from all the evidence. Allegation numbered 8 
in the answer is wholly meaningless and although it 
was meant to embrace anything and everything which 
might not have been referred to in the allegations 
appearing ahead of it, reference to appellant’s evi¬ 
dence by its witness will show that the testimony given 
by that witness certainly does not support this or any 
other allegation in the answer. 

In its answer and in particular in paragraph 
numbered 1, (quoted above) appellant alleged that it 
would be able at the hearing to prove that intervener 



was not “legally, technically, or otherwise qualified to 
operate and construct the proposed station”. At the[ 
hearing no attempt whatsoever was made to support' 
this allegation, and the evidence is so clearly the 
directly opposite and unchallenged, even by appellant, 
that this allegation need not be further referred to. If, 
however, for the sake of argument, it should be ad-| 
mitted that intervener “is not legally, technically, orj 
otherwise qualified to operate and construct the pro¬ 
posed station”, the lack of such qualifications on the 
part of intervener would most certainly not aggrieve 
or adversely affect appellant. 

In allegation numbered 2 of its answer, appellant 
(respondent before the Commission) raises the issue 
that there is no need for additional service in the St. 
Louis area. The evidence to the contrary as set out in 
this record is so overwhelming that intervener passes 
this allegation with the mere statement that at the time 
of the hearing appellant made no attempt whatsoever 
to prove it. 

In allegation numbered 3 in its answer, appellant 
(respondent before the Commission) raised the legal 
issue arising out of Section 307 of the Communication^ 
Act of 1934, “and the regulations of the Commission 
as to quota”. As hereinbefore pointed out, the law oh 
which the Commission relied to support its regulation^ 
as to “quota” was repealed before the Commission 
granted intervener’s application, and the Commissioiji 
likewise repealed its quota system. This issue was 
effectively disposed of by appellant when it amended 
its application after it was notified as a respondent to 
intervener’s hearing, and before that hearing wafe 
held, and the repeal of the Davis Amendment by thb 
Act of Congress approved June 5, 1936, forever dis¬ 
posed of the question. 
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In allegation numbered 4 in its answer, appellant, 
(respondent before the Commission) alleged and 
offered to prove “that the granting of this application 
(referring to intervener’s application) will aggrieve 
and adversely affect the rights of the Pulitzer Publish¬ 
ing Company (appellant) and will prohibit that sta¬ 
tion and all other stations in St. Louis from rendering 
the high type of service they now carry on in the 
community”. There is not a line of evidence in the 
record to support this allegation, and what is of 
greater importance is the fact that appellant made no 
attempt to support it at the hearing. This allegation 
is so vague and indefinite as to make it impossible to 
point out record references to evidence which would 
support the contrary view further than citing the 
whole record in the instant case. 

Appellant in its answer (allegation numbered 2) 
states that St. Louis is served by six broadcast sta¬ 
tions. In another allegation (allegation numbered 4) 
appellant claimed that the granting of intervener’s ap¬ 
plication would not only aggrieve and adversely affect 
its rights, but that the granting thereof would prohibit 
appellant “and all other stations in St. Louis from 
rendering the high type of service they now carry on 
in the community”. The record in this case shows that 
only two St. Louis stations participated in the hearing. 
One was appellant in the instant case and the other 
was the licensee of WIL. The latter appeared to sup¬ 
port its own application for the identical facilities 
applied for by intervener. The fact that the licensee 
of WIL would not be adversely affected by authorizing 
the use of the frequency 1250 kc. in St. Louis is con¬ 
clusively proved by the fact that WIL affirmatively 
requested that assignment. The other four stations 
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referred to by appellant did not appear or participate 
in the hearing, and it is idle to suppose that they would 
have refrained from doing so had they been convinced 
or even had the remotest belief that they would be 
prohibited “from rendering the high type of servic^ 
they now carry on in the communityThere is not k 
single line of evidence in this record which can be conh 
strued to support appellant’s allegation numbered 4 
as set out in its answer. 

Appellant also proposed in its answer (allegation 
numbered 5) to prove that the granting of intervener’s 
application, even with the use of the proposed direc¬ 
tional antenna, would interfere with the efficient op¬ 
eration of other stations operating on the same fre¬ 
quency (1250 ke.). Even if this should be admitted a 
true, appellant would not be aggrieved or adverse! 
affected by such interference since the frequenc; 
granted to intervener (1250 kc.) is 700 kilocycles re¬ 
moved from the frequency used by appellant (550 kc.). 
It is common knowledge that stations can be and are 
operated in the same city where they are separated bjy 
only 50 kilocycles, and this without interference one to 
the other. The stations which appellant referred to as 
those which would be interfered with were the stations 
operating on 1250 kc. and not appellant’s station. The 
licensees of those stations were notified of the hearing 
(R. 33-34, 74-75), and several of them appeared 
counsel at the hearing (R. 87-88). They were so 
thoroughly convinced that their stations would not fie 
interfered with that none of them attempted to appedl 
from the order and decision of the Commission . It does 
seem to intervener that if the stations referred to 
the allegation in question were not interested enough to 
appeal, they must be presumed to be satisfied that no 


i 
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interference will result to them from the operation of 
intervener’s station. In any event this allegation does 
not affect appellant either directly or indirectly, and 
if admitted as true, would not make appellant a ‘ ‘ per¬ 
son aggrieved or whose interests are adversely affected 
by” the order of the Commission granting intervener’s 
application. Moreover, the evidence of the engineer¬ 
ing experts who testified at the hearing is all directly 
contrary to the allegation (R. 119-146, 159-160). The 
Commission’s engineer (Mr. Ralph L. Clark) summed 
up the whole question by stating 

However, with the antennas as planned by both 
applicants, there is no objectionable interference 
expected to the service of any of these listed sta¬ 
tions (referring to the stations operating on the 
frequency 1250 kc.). (R. 315) 

In its allegation numbered 6, as set out in its answer, 
appellant (respondent before the Commission) alleged 
and offered to prove that the service which would be 
rendered by intervener’s station would not be satis¬ 
factory due to limitation from other stations on the 
same frequency in the St. Louis area. This allegation 
is ambiguous. What was meant to be said was that in¬ 
tervener’s station in St. Louis if operated on the fre¬ 
quency 1250 kc. would be limited in its coverage from 
interference to it coming from other stations on the 
frequency 1250 kc. The limitation to the service area 
of intervener’s proposed station, regardless of how 
bad it might be, could not possibly adversely affect any 
interest of appellant. Moreover, appellant introduced 
no witness to support this allegation and made no at¬ 
tempt whatever to prove it. 
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So much for what appellant alleged in its answeif 
and stated it 'would but did not attempt to prove at th^ 
hearing. 

The usual objections which the licensees of broadf 
cast stations interpose to the granting of another apr 
plication for radio broadcast station facilities are (1) 
expected interference which would limit or interfere 
with the operation of their stations, or (2) economics 
injury arising out of commercial competition. 

Appellant did not contend in its answer filed with 
the Commission, has not claimed in its appeal to this 
Court, and does not argue in its brief that appellant’s 
station KSD would be interfered with in any manned 
by the operation of the station which the Commission 
authorized intervener to construct and operate. Th\e 
question of interference to appellant’s station is very 
definitely not an issue in the instant case. 

In its answer to intervener’s appearance before the 
Commission, appellant stated therein, as already 
pointed out, (allegation numbered 4) (R. 85) that the 
granting of intervener’s application would “aggrieve 
and adversely affect” its rights and that the granting 
of the application would “prohibit that station (in¬ 
tervener’s) and all other stations in St. Louis fro^n 
rendering the high type of service they now carry qn 
in the community”. If by this allegation appellant 
meant that it would be subjected to an economic injuijy 
through the allocation of additional facilities to the 
City of St. Louis, it most certainly engaged in pleading 
of the vaguest possible sort and certainly did not raise 
this issue as clearly as it was raised before this Court 
in the case of WGN, Inc. v. Federal Radio Commission, 
62 App. D. C. 385, 68 Fed. (2d) 432, and even though!it 
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was more clearly raised in the WGN case than by ap¬ 
pellant, this Court there held 

It is also contended by WGN that the Com- 
• mission’s decision subjects it to an economic in¬ 
jury through the allocation of additional facilities 
to the city of Chicago. The complaint rests upon 
the theory that the modification will increase the 
competition among broadcasting stations in Chi¬ 
cago, and thereby inflict a pecuniary loss upon 
each of the stations already established therein 
including WGN. This complaint, however, is so 
vague, problematical , and conjectural as not to 
furnish a present substantial objection to the 
Commission’s decision. (Emphasis supplied) 

If the complaint in the WGN case was “so vague, 
problematical, and conjectural as not to furnish a 
present substantial objection to the Commission’s de¬ 
cision”, it is respectfully submitted that even if appel¬ 
lant intended that its pleading referred to should 
allege economic injury to it, that pleading is so much 
more “vague, problematical, and conjectural” as to be 
worthy of further attention or argument. This is 
certainly true in view of the fact that appellant made 
no attempt whatever at the time of the hearing to show 
that it would be subjected to economic injury, and in 
view of the further fact that the record of evidence in 
this case is silent on the question. 

Since appellant made no attempt to support any of 
the allegations in its answer, if indeed there are any 
allegations in its answer which would tend to show it 
would be adversely affected, which we deny; made no 
attempt to show that it would be interfered with 
through the operation of the station proposed by in¬ 
tervener (for the very good reason that it would not 
be so interfered with); made no attempt to show that 
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the granting of intervener’s application would eithef* 
directly or indirectly subject it to economic injury, and 
in fact made no attempt whatsoever to show that ap¬ 
pellant would be aggrieved or adversely affected ih 
any possible manner, it is respectfully submitted thht 
Section 307(b)(2) of the Communications Act of 19^4 
cannot be relied upon to support appellant’s right tjo 
maintain the instant appeal. If appellant relies fqr 
its right to prosecute this appeal on Section 307(1}) 
(2), it must show that it is a “person aggrieved qr 
whose interests are adversely affected by” the ord^r 
and decision of the Commission granting intervener |s 
application, or else the Court is without authority dr 
jurisdiction to entertain the appeal and it must conse¬ 
quently be dismissed. The record in this case is as 
silent as the tomb as to any interest of appellant which 
has been or which would be adversely affected by the 
granting of the application from which this appeal is 
attempted to be prosecuted. 

i 

B. APPELLANT’S PENDING APPLICATION IS 
NOT AFFECTED BY THE ACTION OF THE 
COMMISSION IN GRANTING THE APPLICA¬ 
TION OF INTERVENER. 

i 

As hereinbefore pointed out, at the time the hearing 
was held on intervener’s application, appellant had an 
application pending before the Commission which was 
changed by amendment dated April 1, and filed April 
3, 1936. In its amended form this application was! a 
request, to use appellant’s own words, in which “the 
appellant requests full-time operation on the 550 kc. 
channel with the resultant deletion of KFUO” (Br. 
2 ). 

As stated by intervener, “KFUO operates 26jj4 
hours per week, KSD, the remainder of the time” (Br. 
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2). Thus it is seen that the application of appellant 
was for authority to use the 2 6y 2 hours per week then 
used by KFUO. If KSD operates “the remainder of 
the time” with the exception of the 26^4 hours per 
week used by KFUO, the most additional time which 
KSD could expect or use would be the small amount 
of time occupied on the 550 kc. channel by KFUO, and 
as correctly stated in its brief, this is exactly what ap¬ 
pellant’s amended application requested—“full-time 
operation on the 550 kc. channel with the resultant de¬ 
letion of KFUO”. 

If KFUO is deleted and KSD is licensed to operate 
the 26% hours used by that station in addition to the 
time now used by KSD, KSD will then be authorized 
to use exactlv the same amount of time that both sta- 

w 

tions are now licensed to use. The granting of appel¬ 
lant’s application for full time and the “resultant de¬ 
letion of KFUO” would not add any additional hours 
of operation on the 550 kc. channel in St. Louis. The 
two stations ih combination have authority to operate 
full time and KSD has applied for authority to use all 
that time for itself. The application in its amended 
form does not request that KFUO be assigned to oper¬ 
ate on any other frequency but does, as stated by coun¬ 
sel, ask for the “resultant deletion of KFUO”. 

It is clear that appellant’s amended application 
raises a private controversy between it and the licen¬ 
see of KFUO. Whether KSD is licensed to operate 
full time on the frequency 550 kc. with the resultant 
deletion of KFUO, or whether the Commission finds 
that the future operation of these two stations should 
be as heretofore, i. e., dividing full time between them 
in St. Louis on 550 kc., is solely and wholly dependent 
upon which would serve public interest, convenience 



and necessity to the highest and greatest degree dur¬ 
ing the short period of time involved (the 26)4 hoqrs 
per week used by KFUO). This the Commission chn 
determine only from a comparative showing by the 
two stations and from this it must determine the 
answer to this question. The granting of interveners 
application certainly has nothing to do with the kind 
of service rendered by KSD or KFUO. (As a matter 
of fact the hearing has been held and the tvro stations 
have been given full opportunity so that each cohld 
show how good its service was and how much better its 
service would be during the 26)4 hours in question if it 
occupied that time than if the other applicant used it). 

Whether KFUO shall be deleted so as to authorize 
the full time operation of KSD is not in any way de¬ 
pendent upon what may or may not be done by stations 
using other frequencies than 550 kc. in St. Louis, but is 
dependent solely and entirely upon a comparison] of 
the service which these stations would render to fthe 
public. If every station in St. Louis should be deldted 
with the exception of KSD and KFUO, this compara¬ 
tive showing would necessarily have to be made ‘be¬ 
tween KSD and KFUO, and if the Commission should 
authorize the operation of a dozen more stations in St. 
Louis, such action could not in any way affectj or 
prejudice the application of KSD for full time. In 
short, the application of KSD which “requests full¬ 
time operation on the 550 kc. channel with the resul¬ 
tant deletion of KFUO” is a private controversy be¬ 
tween the licensees of KSD and KFUO, and inter¬ 
vener is not and cannot be legally concerned with] the 
outcome, nor can the granting of intervener’s appli¬ 
cation have the slightest or most remote effect upon 
the Commission’s action on the KSD application. ! 
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C. BROADCAST STATIONS ARE NOT PUBLIC 
UTILITIES AND THERE ARE NO LEGAL 
RIGHTS OF PRIORITY WHICH CAN BE 
MAINTAINED AS AGAINST THE REGULA¬ 
TORY POWER OF THE CONGRESS, AND PUB¬ 
LIC INTEREST, CONVENIENCE AND NECES¬ 
SITY ARE CONTROLLING. 

Appellant claims “that an established utility must 
be preferred to a new applicant’’ (Br. 21), and pro¬ 
ceeds to cite a large number of public utility cases, not 
one of which is in point. Every case cited by appellant 
involved a common carrier . Section 153 (h) of the 
Communications Act of 1934, in defining “common 
carrier”, specifically excludes broadcast stations from 
being accepted or regarded as common carriers, or 
from being considered as such. 

Appellant, in relying on this kind of argument, must 
have been depending on its ability to show that the 
private controversy between KSD and KFUO arising 
out of appellant’s application for full time and the 
consequent deletion of KFUO, would in some way be 
affected by the granting of intervener’s application. 
We have already pointed out that there is no conflict 
between appellant’s application and that of intervener. 
This most assuredly is the fact since (1) appellant 
voluntarily amended its application so as to remove 
any question of quota from it, and (2) since Congress 
through the Act approved June 5, 1936, repealed the 
law upon which the Commission’s quota system was 
based. If the law had been the same at the time the 
Commission made its order on September 22, 1936, as 
it was when the Commission mailed its notice of hear¬ 
ing on intervener’s application on February 18, 1936, 
and the Commission’s quota system had still been in 
effect; if appellant had not voluntarily amended its 
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application and eliminated every question with respect 
to quota from it; if broadcast stations were pubjic 
utilities, or as appellant evidently maintains, common 
carriers, since it cites cases relating solely to common 
carriers, the argument it makes to the effect that “^.n 
established utility must be preferred to a new appli¬ 
cant’ ’ (Br. 21) might be entitled to some considera¬ 
tion, even though slight, at the hands of this Court. 
The facts are, however, that appellant did amend i|ts 
application so that it no longer requested the assign¬ 
ment of an additional facility to St. Louis or to the 
State of Missouri or the Fourth Zone, and the Con¬ 
gress repealed the law upon which the Commission 
relied for support of its quota system and then the 
Commission repealed the quota system outright, and 
moreover broadcast stations are not public utilities. 

Even if the exclusion of broadcast stations from be¬ 
ing considered as common carriers by Section 153 (ji) 
of the Act was not sufficient, and it is all-sufficient, the 
manner in which broadcast stations are operated and 
regulated, when considered in the light of tjhe 
essentials necessary to make a business a public utility, 
would clearly distinguish such broadcast stations frcjm 
any such classification. To classify a business as a 
public utility presupposes the fixing and regulating |of 
rates by some established authority; presupposes that 
such utility will serve every member of the public in 
the same identical manner when demand for such serv¬ 
ice is made upon it; presupposes that the regulatojry 
authority may require the keeping of uniform Re¬ 
counts, and that the profits from the business shall be 
established on the basis of the investment and value 
of the property involved. The right of eminent domain 
is another element. All of these elements are ever 
present in a public utility and none of them is pr^s- 
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ent in the broadcast industry. Neither the Federal 
Communications Commission nor any other body has 
authority to fix the rates which broadcast stations may 
charge, nor do they have the right to control the 
character of the accounting or the profits and div¬ 
idends of the licensee of a broadcast station. What is 
of even greater importance is the fact that neither the 
Federal Communications Commission nor any other 
regulatory authority has the right to require that 
broadcast stations shall carry the programs of every 
person who may desire the broadcasting of such pro¬ 
gram. There is no law, statutory or otherwise, by 
which a radio broadcast station is required to carry 
any program for any individual. This Court has up¬ 
held the Commission in requiring that licensees of 
broadcast stations shall be responsible and account¬ 
able for the programs carried by them, thus making it 
the duty of such licensees to refuse to broadcast many 
programs which advertisers and others are desirous 
of having so carried by the stations. In short, broad¬ 
cast stations to protect themselves, are required to 
and must refuse to carry numerous programs which 
they vrould be obligated to take if they were operated 
as public utilities. 

It appears that the fact that the phrase “ public in¬ 
terest, convenience and necessity’’ came from the law 
governing public utilities, is the sole basis on which 
appellant relies to support its contention that broad¬ 
cast stations are public utilities. The fact that appel¬ 
lant claims that broadcast stations are common car¬ 
riers is supported by the fact that every case cited by 
it in support of this contention is a case involving the 
regulation of a common carrier, as already pointed out. 
This contention is untenable. 
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“Public interest, convenience and necessity” is th^ 
standard which must govern the Commission in its de¬ 
cision, and not private interest. Appellant cites Fed¬ 
eral Radio Commission v. Nelson Brothers Bond and 
Mortgage Company , 289 U. S. 266, 285, as authority 
for its contention that the Supreme Court of the United 
States has recognized the existence of some right which 
may be possessed by the licensee of a radio broadcast 
station (Br. 11, 12), and quotes the Court as saying 
that in making adjustment the equities of existing sta¬ 
tions undoubtedly demand consideration. That case 
arose under the Commission’s old quota system whi^h 
found its support in the Davis Amendment of 1928 to 
the Radio Act of 1927. Both the Amendment and the 
quota system have been repealed, the former by Con¬ 
gress and the latter by the Commission. The ca^e 
cited, however, was one in which the Supreme Court 
upheld the Commission in deleting an existing station 
for the purpose of making use of its frequency and 
time and power assignment by another, and in it the 
Court held that the Act is superior to any rights which 
might be claimed or asserted by the operators of broad¬ 
cast stations. In this decision at page 282 the Cohrt 
said: 

That the Congress had the power to give this 
authority to delete stations in view of the limitled 
radio facilities available, and the confusion that 
would result from interference is not open to 
question. Those who operated broadcasting sta¬ 
tions had no superior right to the exercise of this 
power of regulation. 

In Chicago Federation of Labor v. Federal Raflio 
Commission , 41 F. (2d) 422, 423, cited by appellant 
(Br. 12), this Court held that 
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It is not consistent with true public convenience, 
interest or necessity that meritorious stations like 
WBBM and KFAB should be deprived of broad¬ 
casting privileges when once granted to them . . . 
This statement does not imply the derogation of 
the controlling rule that all broadcasting privileges 
are held subject to the reasonable regulatory 
power of the United States, and that public con¬ 
venience , interest and necessity are the paramount 
considerations, (emphasis supplied) 

Thus it clearly appears that the interest of the pub¬ 
lic transcends and outweighs in importance and in legal 
effect any right which a radio station licensee might 
assert or claim. It should be remembered that in the 
last-mentioned case the application there involved was 
one which sought to take from tivo existing stations the 
facilities or assignment which they had long enjoyed. 
No such question is involved here. The Star-Times 
Publishing Company did not apply for and the Com¬ 
mission did not grant it the right to use any assign¬ 
ment which has ever been used by any party to this 
proceeding, and the Pulitzer (appellant) application is 
not even for the facility assigned by the Commission 
to the Star-Times Publishing Company. 

Appellant cites and quotes from Lilienthal and 
Rosenbaum in Motor Carrier Regulation by Certifi¬ 
cates of Necesity and Convenience, 36 Yale Law Jour¬ 
nal, 163, 169, 170, 171 (Br. 10, 11), and attempts to 
draw the conclusion that a license issued for the op¬ 
eration of a radio broadcast station is analogous to a 
certificate of convenience and necessity issued by a 
state public utility commission for the operation of a 
motor bus line. The most interesting quotation from 
that article is that which states: 
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It seems safe to prophesy that as the bus comf 
panies become more and more stable, their invest¬ 
ment greater, their service more regular and theft 
goodwill highly important, certificates will com$ 
to be treated in most respects as rights of sub\- 
stance. . . . The decisions certainly indicate £ 
rapid trend in that direction, (emphasis supplied) 

i 

The statement that the holders of certificates of con¬ 
venience and necessity under which motor transporta¬ 
tion lines are operated are coming to be regarded morfe 
and more as giving such holders “rights of substance^’ 
is most certainly correct. As a matter of fact in mo^t 
states such certificates are granted without time limi¬ 
tation. If the holder complies with the minimum re¬ 
quirements of the law he has the right in perpetuity 
to operate a motor transportation system over certain 
highways. So long as the holder of such certificate 
conveys passengers or freight over the highway coh¬ 
ered by his certificate he has a definitely fixed property 
right in his certificate. The courts have been, as stated 
by appellant, almost unanimous in so holding. Whqn 
the Congress enacted the Motor Carrier Act of 1935 
and gave the Interstate Commerce Commission powft 
and authority to regulate interstate motor transporta¬ 
tion by common carriers, it recognized the rights of 
those who had theretofore been operating transporta¬ 
tion lines and gave them priority over any others who 
might desire to operate competing transportation lines. 
The Congress gave these rights of priority to the then 
existing transportation lines and holders of certificates 
of convenience and necessity solely on the basis of their 
prior operation (49 U. S. C. A. 306(a) ). Congress 
did exactly the opposite with broadcast stations and 
specifically precluded the claim of any radio station 
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operator from being established on the basis of prior 
use of a radio frequency. The Congress even included 
a provision in the Act which requires every applicant 
for a radio station license to sign a “waiver of any 
claim to the use of any particular frequency or of the 
ether as against the regulatory power of the United 
States because of the previous use of the same, whether 
by license or otherwise”. (Communications Act of 
1934, Section 304.) 

In the interstate regulation of motor transportation 
lines the Congress has specifically given priority rights 
to those who were engaged in such transportation 
when the law was enacted. In regulating radio broad¬ 
casting the Congress has seen fit to do exactly the op¬ 
posite and has done the exact opposite by requiring as 
a prerequisite the signing of the waiver referred to 
which is required by Section 304 of the Act. 

Appellant cites the Commission’s decision in the 
matter of the application of Great Lakes Broadcasting 
Company (Station WENR), and emphasizes a state¬ 
ment therein to the effect that the principles which 
should be taken into account in arriving at a decision 
as to whether or not “public interest, convenience and 
necessity” would be served by the granting of an ap¬ 
plication came from the law governing public utility. 
While it is a fact that the phrase “public interest, con¬ 
venience and necessity ’ ’ has been used in public utility 
law, the fact is that this is about the only phrase from 
public utility law which can be found in Title III of 
the Communications Act of 1934. The phrase “public 
interest, convenience and necessity” was used by Con¬ 
gress so as to set up some standard or yard stick to 
guide the Commission in granting or refusing licenses. 
Had the Congress not set up some standard to guide 
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the Commission in its work, the conferring of the power 
on the Commission which is contained in the Act would 
clearly have been an unauthorized delegation of power] 
and the Act as a whole would have been unconstitu¬ 
tional and void. 

This Court has had occasion before to determine the: 
very question of priority of application as between two 
stations in the case of Symons Broadcasting Company 
v. Federal Radio Commission , 64 Fed. (2d) 381. Ib 
that case Mr. Justice Groner said: 

This appeal involves a controversy between tw’o 
radio broadcasting stations. It should have been 
decided, as we think, not on the mere question oi 
priority of application as between the two station^ 
but rather on the basic standard which Congres^ 
had directed shall apply, namely, the public intern 
est and convenience, (emphasis supplied) 

Clearly Mr. Justice Groner had in mind that the 
4 ‘basic standard’’ set up in the Act, “the public inter|- 
est, convenience and necessity,” was to be the all-in^- 
portant and ever-controlling principle to guide th£ 
Commission in granting or denying applications. Th^ 
very use of the word “basic” by him shows clearly thai 
priority in application or priority in anything else can¬ 
not take the place of the standard which Congress ha^ 
fixed in the Act. i 

In the same case it was clearly stated that, as be¬ 
tween two competing applicants, it was the duty of thp 
Commission 

To grant the disputed frequency to whichever of 
the two stations will best serve the public interest, 
convenience and necessity. 

This statement negatives any priority which might 
be claimed unless such priority is accompanied by th^t 
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which is even greater, namely, a clear showing that the 
party asserting such 4 ‘priority’’ in the operation of its 
station “will best serve the public interest, convenience 
and necessity”. 

Public utilities which are subject to have their rates 
fixed and approved by some regulatory body; subject 
to the requirement that they must serve all in the same 
manner and in turn; have authority to resort to the 
right of eminent domain; acquire property rights in the 
franchise under which they carry on their business, 
and possess all the other rights and are subject to all 
the restraints and requirements of public utility law, 
may, under the cases cited by appellant, have some 
prior right over a newcomer to continue serving the 
public in their capacity as a public utility, but a radio 
broadcast station which is subject to none of these re¬ 
quirements and possesses none of these advantages 
cannot be qualified as a public utility or, as appellant 
has sought to do, classify them as common carriers by 
the citation of cases affecting common carriers solely, 
is not a public utility or common carrier but must, as 
stated by Mr. Justice Groner in the Symons case, 
supra, when it contends for a disputed frequency, re¬ 
lied upon the “basic standard” set out in the Act, and 
as stated by him it is the duty of the Commission “to 
grant the disputed frequency to whichever of the two 
stations will best serve the public interest, convenience, 
and necessity”. (64 Fed. (2d) 382) There is not even 
a dispute between appellant and intervener over a fre¬ 
quency in this case. 

After all, however, the argument about “priority” 
and public utilities is wholly aside from any issue in¬ 
volved in this case. As already pointed out and urged 
herein, the important question before this Court is 
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I 

whether appellant is a party who possesses the legal 
prerequisites required and made indispensable by Sec¬ 
tion 307(b) of the Act, and if appellant is not such a 
party, and it seems clear to us that it is not, the Com¬ 
mission’s decision and order should be affirmed and 
the appeal dismissed. 

I 

D. THERE IS SUBSTANTIAL EVIDENCE TO 
SUPPORT THE COMMISSION’S FINDINGS. 

I 

The Commission found that the intervener, Star- 
Times Publishing Company, has the legal qualifica-, 
tions required by the Communications Act of 1934 as 
conditions requisite to the granting of a construction 
permit (R. 688). The record shows that the Corn- ; 
pany’s amended Articles of Incorporation permit it 
to engage in radio broadcasting (R. 65, 66, 301). All 
of the common stock, except certain qualifying shares, 
is owned by Elzey Roberts, his brother, and mother, 
and they are citizens of the United States (R. 283, 284). 

The Commission found that the intervener “is finan¬ 
cially qualified to erect and maintain a station of th^ 
kind and class applied for”, and that “the Company) 
has substantial liquid assets including cash in the sum 
of more than $100,000.00” (R. 688). Intervener’s bait 
ance sheet as of March 31,1936, Exhibit No. 39, offered 
and admitted in evidence, shows this (R. 285, 649 and 
650). 

The Commission found that the intervener is tech¬ 
nically qualified to erect and maintain its proposed 
station. J. C. McNary, a qualified radio engineering 
expert, was employed to design the proposed dire<j- 
tional antenna (R. 155 and 157). The Commision en¬ 
gineer testified that the transmitter site proposed by 
this intervener “is considered satisfactory from tl(e 
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standpoint of the Commission” (R. 317). Exhibit 38, 
admitted in evidence (R. 267 and 268), indicates the 
proposed station will employ an adequate engineering 
department distinct from the other personnel (R. 647). 

The Commission found that (this intervener) “the 
applicant has a long and consistent record of public 
service to the City of St. Louis through the publication 
of its newspaper, the Star-Times” (R. 689). Elzey 
Roberts, President of the Company, testified at some 
length with respect to its history. In 1923 the Star- 
Times engaged in a campaign to drive out quack doc¬ 
tors and medical diploma mills. This was successful 
and attracted nationwide attention. The newspaper, 
through a series of articles, was instrumental in 
ridding St. Louis of two rival outlaw gangs which had 
engaged in street killings and other crimes. Congress 
took note of a series of the newspaper’s articles deal¬ 
ing with the unwholesome conditions in the Pennsyl¬ 
vania coal mines. During the depression the St. Louis 
Star-Times opened and managed a relief station, 
through which 45,000 people w’ere clothed with all kinds 
of garments. The Newspaper Company secured the 
cooperation of eight dairies. During 1935, the Com¬ 
pany spent $25,000 on a single story “because of an 
important angle to public service and public safety.” 
That year a “safety in driving” campaign was ini¬ 
tiated. The Company secured the passage of a Mari¬ 
huana Law’ when it was discovered that the sale of the 
drug was not illegal. A successful vice campaign was 
conducted. The newspaper exposed a situation where¬ 
by half the city lights were turned off because of a dis¬ 
pute about the rates. As a result, all the lights were 
kept on. Original letters of Napoleon to Josephine 
were published; race track gamblers were prevented 
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from restoring legalized betting by means of a pro¬ 
posed statute; appropriations for 405 orphans were 
restored as a result of the newspaper’s efforts; the 
Managing Editor secured an exclusive interview with 
Mussolini which first told the world of his intentions 
about invading Ethiopia. The newspaper entertained 
in St. Louis, as its guest, a 73 year old woman who lived 
in the Ozark Mountains, and who had never seen a 
train, electric lights, or been in a city. The Newspaper 
Company put on a motor-boat regatta which attracted 
100,000 spectators; and started a marble tournament 
for boys and girls and sent the winners to Chicago. 
The witness’ Company sponsored a junior basketball' 
tournament, a bowling tournament and a 4 4 learn to 
swim” contest. It awarded trophies to the winners in 
a tennis tournament. Efforts were exerted to lessen 
traffic accidents (R. 288 to 291). The witness testified: 

I know of no charitable organization in St. 
Louis that would not say we have cooperated with 
them fully in their needs and in their drive foii 
funds. (R. 291) 

The Commission found that the Star-Times Publish¬ 
ing Company will employ an experienced man in pro¬ 
gram production work (R. 689). This refers to J. Bill 
Williams who testified that he was formerly employe4 
in this field of broadcasting by the National Broadcast¬ 
ing Company and the Columbia Broadcasting System. 
He was also employed at Stations KDKA and WEAE 
and created several well known national programs (R. 
176,177). j 

The Commission found that the intervener has eml 

i 

ployed a manager who has had experience with radib 
broadcast stations (R. 689). The evidence shows that 
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the employee intended for this position was formerly 
assistant sales manager at broadcast Stations WLW 
and WCLO and was a commission salesman at Station 
KSP (R. 253). It is found that the amount to be ex¬ 
pended on the studios and site is $18,000, and on tech¬ 
nical equipment, $19,950, and on studio and office fur¬ 
niture and instruments, $6,000 (R. 689). There is evi¬ 
dence in this record to support this conclusion (R. 
639 to 642). A complete personnel will be employed 
(R. 647). 

The Commission found that the intervener 4 ‘will con¬ 
duct a station independent of any chain and will stress 
programs of local origin and interest’’ (R. 689). In 
answer to a question about a possible chain connection, 
Mr. Roberts testified: 

. . .We would be better off because of the num¬ 
ber of chain stations there now not to try to add a 
new chain, which I understand is possible, and not 
to try to displace any existing chain, which I do 
not know to be possible, but to build a station as 
an independent station without a chain connection. 
(R, 292) 

Testifying with respect to the period, 7 to 10 o’clock in 
the evening, Mr. Roberts stated: 

I realize that those hours are the most easily 
sold advertising hours. In spite of that fact it 
vrould be our intention to devote a good part of 
that time to this type of programs which you are 
referring to as among the 38 per cent, in the belief 
that even if we deprive ourselves of some advertis¬ 
ing revenue by following that policy, we will build 
a greater following and build a better station by 
so doing. For that reason I am willing to forego 
a good share of the advertising revenue most eas¬ 
ily obtainable to build a better station. (R. 292) 
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The type of programs which will comprise 38 per cent 
of intervener’s broadcasts consists of those broadcast 
by, or in the interest of local civic organizations, chari¬ 
table institutions, religious bodies, and programs def¬ 
initely of an educational nature (R. 184,185,186). The 
Superintendent of Schools in St. Louis (with a long 
career as an educator) “attempted to use radio broad¬ 
casts and has equipment for about two-thirds of the 
schools for reception of broadcasts,” but did not find 
his attempts successful (R. 221), “and times at which 
the programs are offered very often do not suit” (R^ 
222). He has a definite understanding with Mr; 
Roberts that “we will get as much time as we need foif 
sending out messages, and also for receiving broad! 
casts either during the daytime or in the evening’, 
(R. 222). The Superintendent’s plan is to broadcast 
choruses, orchestras, bands, instructions in music ap^ 
preciation and singing (R. 223-226). There will b^ 
broadcast literary readings, dramatics, and activities 
of a cultural nature (R. 227). Discussion groups anti 
vocational training talks will be broadcast over thS 
proposed station (R. 230, 231). Questions of health 
and sanitation are to be discussed (R. 232). Mij. 
Roberts testified that he agreed to carry this educa¬ 
tional program over the station (R. 291). 

The Commission found that the proposed station of¬ 
fered its services to labor organizations to carry opt 
their program of education (R. 690). The record 
shows that the President of the St. Louis Central 
Trades and Labor Union testified that the membership 
is 80,000 (R. 247), and that he has arrangements witji 
the Star-Times to broadcast at definite times on mat¬ 
ters relating to the Union and Labor problems (R. 
248 and 249). j 
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In St. Louis, Columbia Broadcasting System pro¬ 
grams are broadcast over KMOX; National Broadcast¬ 
ing Company programs of the Red and Blue Networks 
are broadcast over KSD and KWK (R. 684). WIL 
had a contract with the Insull Network (R. 104) to 
carry chain programs for it. The intervener’s Presi¬ 
dent, as more fully previously mentioned herein, tes¬ 
tified : 


We would be better off because of the number 
of chain stations there now not to try to add a new 
chain, . . . but to build a station as an independent 
station without a chain connection. (R. 292) 

The proposed program schedule of this intervener in¬ 
dicates that it will better serve the public interest and 
convenience of its listeners (R. 555 et seq.). There 
is nothing proposed in the intervener’s antenna which 
would interfere with any other station or violate that 
part of the Commission’s allocation standards (R. 
323). It could serve a very large audience (R. 324). 
The Commission so found (R. 686). 

This decision is not arbitrary. It is based upon a 
record which amply supports it. This court held that 
it “should sustain the Commission’s findings of fact 
unless they are shown by the record to be manifestly 
against the evidence.” Technical Radio Laboratory 
v. Federal Radio Commission, 59 App. D. C. 125, 36 F. 
(2d) 111, 114; W . 0. Ansley, Jr., v. Federal Radio Com¬ 
mission, 60 App. D. C. 19, 46 F. (2d) 600; General 
Broadcasting System v. Federal Radio Commission, 
60 App. D. C. 64, 47 F. (2d) 426. The appellant wants 
this Court to substitute its judgment on the facts for 
that of the Commission, and this is not within the 
province of the Court. 



41 


IV. 

Conclusion. 

I 

Intervener respectfully submits that since appel¬ 
lant’s application has not been refused, and since ap¬ 
pellant is not aggrieved or adversely affected by the 
Commission’s action in granting intervener the right 
to construct and operate a station at St. Louis on the! 
frequency 1250 kc. with 1 kw. power, unlimited time, j 
appellant has no right to maintain and this Court has | 
no jurisdiction to entertain the instant appeal. 

Even if appellant were a proper party and the Court 
were vested with jurisdiction to hear and determine 
the appeal, the Commission’s order and decision are! 
neither arbitrary nor capricious and are supported by I 
substantial evidence, and should be affirmed. 

Respectfully submitted, 

Paul D. P. Spearman, 

Alan B. David, 

Attorneys for the Intervener. 


